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ADA RESTORATION ACT OF 2007 


THURSDAY, OCTOBER 4, 2007 

House of Representatives, 

Subcommittee on the Constitution, 

Civil Rights, and Civil Liberties, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:11 a.m., in 
Room 2141, Rayburn House Office Building, the Honorable Jerrold 
Nadler (Chairman of the Subcommittee) presiding. 

Present: Representatives Conyers, Nadler, Davis, Wasserman 
Schultz, Franks, and Issa. 

Also present: Representative Sensenbrenner. 

Staff present: David Lachmann, Subcommittee Chief of Staff; 
Heather Sawyer, Majority Counsel; Susana Gutierrez, Professional 
Staff Member; and Paul Taylor, Minority Counsel. 

Mr. Nadler. This hearing of the Subcommittee on the Constitu- 
tion, Civil Rights, and Civil Liberties will come to order. 

Today’s hearing will examine the current state of the Americans 
with Disabilities Act and H.R. 3195, the “ADA Restoration Act of 
2007.” 

[The bill, H.R. 3195, follows:] 


( 1 ) 
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IIOtii congress U 

1ST Session H. K. 

To restore the Itileiil and [)rol,(‘eiioiis oC the iVjiierieans with DisabililioxS 
Aet of ltl90, 



IN THE HOUSE OF REPRESENTATIVES 

.JOLY 2(i, au()7 

Mr. IIOYER (for himself, Mr. SENSENTiKENNER, Mr. Ackerman, Mr. AIjLBN, 
Mr. Andrews, Mr. Raciius, H.s. Raijwin, Air. Rbrafan, Mr. Bidrray, 
Mr. Bishop of New York, ivir, Bluyibnaukr. Ms. Boruaelo, Mt-. Bos- 
well, Mr. Bocchbr, Ms. Cokrj.nk Bkow.n of Plorkla, Mr. 
Butterfiet.d, Mr. (.Iaia'ert, Mr. (.Iardoza, Mis Car'ney', .Mr. Gitax- 
Di.HR, Mr. Glay, Mr. GLEAniR, Ml". Gi.yburn, Mr. Goble, Mr. Cohen, 
Mr. CONY'BKS, Mr, OOSTA, Air. COSTELLO, Air. GOIIRTNBY, Air. 
Gi'MMINQS, Air. Daws of Tllinois, ATi'. Tom Davi.s of A'irgiiiia, Mr. 
DUlGVZK.t, Als. BeGetTE, Mr. llELAIIUNT, .Ms, DbBAPRO, Mr. DLN'OBU., 
Air. Drefer. Air. EhlekS, Air. Emanuel, Mr,s. Emerso.n, .Air. B.noei., 
Mr. Engf.fsft of Peiiii.sylYaiiia, .Mr. Ettterffige, Mr. F.arr, Mi-. Ff-fh- 
ousoN, Mr, Filnek, Air. 1'r.;A.nk of Alassaeimsctts, Air. FrjVNILS of M-i- 
ZOlFa, Mr. FFFELFNOMUYSEN, AIi-. GaLLEGI.Y, Als. GFirirORDS, Air. 
Gri.TATjVA, Mr. IlALI. of New AAirk, Air. 11.\,STI,N(1S of Florida, Mr. 
lIiNo.io.sA, All-, Hof, DEN, Mr. Holt, Air. Honda, Air. Israel, Mr, Issa. 
Mr. jEirirBKSON, Air. JOFI.NSON of Gcorg-ia, Mrs. Jo.NES of Ohio, Als, 
Kai-tfei, Mr. Iabnxf.dy-, Ali-. Ktf.dee, AI.s. ICir.PATFiirK, AIi-. Kind, .Mr. 
Ki.M! of New York, Mi-, Kirk, AIf-. IGnoli.b.nbekc, Air. L.\Hood, Mr, 
IjANOEyen, All-. Hi.ntos, Mr. Levin, AIi-. Lf-ayis of Georgia, Mf-. IjEIYIS 
of Galifoniia, Mr. Lo1<IBS.\.CK, Als. ZOE Lof.-FFREN of (lalirorjihr, Airs. 
Lowey, Mi-S, Maf.ONEY of New AAirk, Mr, MaffFvEY, Air, AIatiieso.N, Ms. 
MatSTT, Airs. McCarthy of New AAmk, Ms. AIcColia'M of Aliiniesota, 
Air. AIcHermott, AIi-. AIcGimsRN, Air-. Mclliani, Mr. AIcNelty, Air. 
AIiIjJjER of Nor-fh Giirolina, Air. Gi-ioi«ln AIfIjLER of California, Mr, 
AIoilin of Aarginia, Air, Patrick J. AIurpfiy of Pennsylvania, Air. Nad- 
LER. Air. Neai, of Alassachnsetfs, Ms. Noifton, Air, Ni'NBS. Air. Obhr- 
RTAH, All-. Payne, Air. PEKi,.MU'n'ER, Air. Petri, Air. Rafiall, Air. 
E,«fstad, Mr. Rangel, Air. Bodrfgf-ez, Air. E.o,sk,\,m, Air. Rothm.vn, 
Als. RoyilvIj-AlIjArd, All-. Riipi’ersbhrger, Mr. Ry-an of Wiseoiisin, 
Als. Loretta Sa.nchhz of California, Air. Sarbanes, Als. Scilykowsky, 
Mr. Scott of Virginia, Mr. SiLYY'S, Als. Shea-Porteh, Als. SmwjGiiTER, 
Air, Smith of New- Jei-scy, ALs. Sons, ,AIr. Soi’DBR, Mr. Space, Mr. 
iSTAi-ti-i, Als. SuTTO.N, Mrs. Tafischer, Mr. Tlyitrt, All'. Tierney, Air. 
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Towns, liv. Udall of N(av Mr. Van HoiiJ.EN, Mr. \Ts(ix)Sky, 

Mr. Walsh of Now York, Ms. Wasseil^lvn Bt'iii'LTZ, Ms. Watson, Mr, 
W.\XJ\LL\', Mr, Wf:LCH of Vermont, Mr. "Weldon of Florida, Ms. MTiol- 
SEY, Mr. WY’NN, Mr. YOENG of Florida, Mr. Yot:nG of Alaska. Mr. 
Walz of IMiniiosota, Mr. M<A''otter, and Mr. Dices) introduced the fol- 
lowang bill; which was referred to the Committee on Rdueation and 
.Labor, and in addition to Llie Committees <jii the dudiciary, Transpoj-- 
tation and Intrastmeture, and Energy and Commerce, for n period to be 
subsequently (kdennintM by the Bpeaker, in eaeli ease for eonsideration 
of such provisions as fall within the jurisdiction of the committee eon- 
eci'iied 


A BILL 

To rc.storc the intent and proteetinns of the Americans with 
Disabilities Act of 1990. 

1 Be it enacted by the Senate and Flmise of Represenia- 

2 fives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may he cited as the “ADA Restoration Act 

5 of 2007”. 

6 SEC. 2. FINDINGS AND PURPOSES. 

7 (a) Findings. — C ongTess finds that — 

8 (1) in enacting the Americans -with Disabilities 

9 A<;t of 1990 (ADA), OongTf'ss iiit(!n(l(>d that ttus A<‘t 

10 “e.stahlish a clear and comprehensive prohibition of 

11 discrimination on the basis of disability,” and pro- 

12 \'id(^ broad cim-ragi! and Ugorons and ('ffcHhh^c! r('m- 

13 edies wtbout imneeessary and obstructive defenses; 

14 (2) decisions and opinions of tlie Supi’onie 

15 Court liave unduly narrowed the broad scope of pro- 


.HR .i!19S IH 
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o 

o 

1 tec'.tion affordc^d in the ADA, (‘liminating protiiction 

2 for ii: broad rang'e of indha duals who Uon 5 >Tess in- 

3 tended to protoot; 

4 (3) in enacting tlie ADA, Congress recognized 

5 that physical and mental impairments are natnral 

6 parts of the human cxjierience that in no way dimin- 

7 ish a person’s right to fully i)artieipate in all aspects 

8 of society, but Congi'oss also recognized that people 

9 with physical or mental impairments having the tal- 

10 ent, .skills, abilities, and desire to partici|)ate in soci- 

11 ('ty are frcMpiently prednek'd from doing so h(K'ans(' 

12 of preindice, antiquated attitudes, or the failure to 

13 remove societal and institutional barriers; 

14 (4) Congress modc'led the ADA didinition of 

15 disability on that of section 504 of the Itehabilita- 

16 tion Act of 1973, wliicli, through the time of the 

17 ADA’s (maetment, had Ixeen ('onstriKHl broadly to om- 

18 compass both actual and perceived liinitations, and 

19 liinitations imposed by society; 

20 (5) tlie broad coneejition of the definition liad 

21 been underscored by the Supriniic Court’s statement 

22 in its decision in School Board of Nassau Comity v. 

23 Arliiie, 480 TJ.S. 273, 284 (1987), that the section 

24 504 definition “acknowledged that society’s aecnnni- 

25 lated myths and fears about disability and disease 


>HR ,n95 IH 



5 


4 

1 Hr(* as han{]i(‘npping as arc; flu? physical limitations 

2 that flow tVom actual impairment”; 

3 (6) in adopting the section 504 concept of dis- 

4 ability in the ADA, OongTcss understood that ad- 

5 verso action based on a person’s physical or mental 

6 impairment is often unrelated to the limitations 

7 caused by the impairmeiLt itself; 

8 (7) instead of folkradng congressional expecta- 

9 tioiis that disability would be interpreted broadly in 

10 the ADA, tlie Supreme Court has ruled, in Toyota 

11 Motor Manufax-turing, K<’ntii('l?j’, In<',. v. Williams, 

12 534 U.S. 184, 197 (2002), that the elements of the 

13 definition “need to be interpreted strictly to create 

14 a demanding standard for (pialiAdng as disabkal,” 

15 and, consistent with that view, has narrowed the ap- 

16 plication of the definition in various ways: and 

17 (8) (‘ontraiy to explicit congT(‘ssional intent ex- 

18 pressed in the i\DA committee reports, the Supreme 

19 Court has eliminated from the Act’s coverage iiidi- 

20 viduals wlio have mitigated the effects of their irn- 

21 pairmcnts through the use of such measures as 

22 medication and assistive devices. 

23 (b) Purpose. — The purposes of this Act art’ — 

24 (1) to effect the ADA’s objectives of providing 

25 “a clear and comprehensive national mandate for the 


■HR .'ilS.’S IH 
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5 

1 (sliininatioTi of dis(!i'iinniat.i()n” and “(‘loar, st.rcmg, 

2 coiisistent, enforceable standards addressing* dis- 

3 crimination'’ by restoring the broad scope of protec- 

4 lion available under the ADA; 

5 (2) to respond to certain decisions of the. Sn- 

6 preme Court, including Sutton v. United Airlines, 

7 luc., 527 U.S. 471 (1999), Murphy v. United Parcel 

8 Seniee, Ine., 527 U.S. 516 (1999), Albertson’s, Inc. 

9 V. KirMngburg, 527 U.S. 555 (1999), and Toyota 

10 Motor Manufacti,iritig, Kentucky, Ine. v. Williams, 

11 584 U.S. 184 (2002), that have narrowtsd tlu; class 

12 of people who can invoke the protection from dis- 

13 crimination the ADA proUdes; and 

14 (?)) to r(‘instat(^ original (iongressional intc'ut r(i- 

15 garding the definition of disability by clariMng that 

16 ADA protection is available for all individuals who 

17 ar(i subj<H4.ed to a(h’(‘rse treatmcmt based on actual 

18 or perceived inpjairiuent, oi' record of i.tnyjairmeut, or 

19 arc adversely affected by prejirdiced attitudes, such 

20 as myths, fears, ignorance, or stereotypes concerning 

21 disability or particular disabilities, or by the failure 

22 to remove societal and institiitiontd barriers, inehid- 

23 ing coniinunication, trans|)ortatioii, and arcliitectural 

24 barriers, and the failure to provide reasonable inodi- 

25 fications to policies, practices, and procedures, rea- 


•HR mm iH 
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6 

1 sonabk; Mcc.oimiiodations, and auxiliary aids and 

2 services. 

3 SEC. 3. CODIFIED FINDINGS. 

4 Section 2(a) of the Americans ^vitlt Disabilities Act 

5 of 1990 (42 r.S.C. 12101) is amended— 

6 ( 1 ) by amending paragrapli (1) to read as fol- 

7 lows: 

8 “(1) physical or mental disabilities are natural 

9 parts of the human experience that in no way dimin- 

10 isli a person’s right to fully participate in all aspects 

11 of society, yd, pcxrpk! wth physir'.al or nK'ntal disabil- 

12 ities hawng the talent, skills, abilities, and desires to 

13 participate in society frequently are precluded from 

14 doing so brrramse of disro'iniination; othirrs who haver 

15 a record of a disability or are regarded as haeing a 

16 disability also bare been srrbjected to disci-imina- 

17 tion;”. 

18 (2) by amending paragi’aph (7) to road as fol- 

19 lows: 

20 “(7) individuals vvitli disabilities have been sub- 

21 jerrt to a history of jmrposeful unequal treatment, 

22 have had restrictions and limitations imposed upon 

23 them because of their disabilities, and have been rel- 

24 egated to positions of political powerlessness in soci- 

25 ety; classifications and selection eriteiia that exclude 


■HR ,n95 IH 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


7 

p(>rs()ns wth (lisabiliti(!s should 1)(! strongly 
disfavored, subjected to skeptical and raeticulous ex- 
amination, and permitted only for liig’ld}" compelling 
reasons, and never on the basis of prejudice, igno- 
rance, mjdlis, irrational fears, or stereotypes about 
disability;”. 

SEC. 4. DISABILITY DEFINED. 

Section il of the Americans TOth Disabilities Act of 
1990 (42 II.S.C. 12102) is amended— 

( 1 ) by amending paragra|)li (2) to read as fol- 
lows: 

“(2) Disability. — 

“(A) In tiENBRAL. — The terai ‘disability’ 
mi'iins, with respiad, to an indiwdiial — 

“(i) a physical or mental impairment; 
“(ii) a record of a physical or ineiital 
inipainnent; or 

“(iii) being regarded as having a 
ph.ysical oi’ mental inipairnient. 

“(B) Rule op construction. — 

“(i) The determination of whether an 
individual lias a physical or mental impair- 
ment shall he made without considering 
the impact of any mitigating measures the 
indiwdnal may or ina}^ not be using or 


•HR .U95 IH 
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2 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


8 

wlK41i('r or not, any nianifostations of an 
impairment are episodic, in remission, or 
latent. 

“(ii) The term ‘rnitigatitxg’ measures’ 
moans any treatniont, medication, dcviee, 
or other measure used to eliminate, miti- 
gate, or compensate for the effect of an 
impairment, and includes prcseidption and 
other medieatioiis, personal aids and de- 
vices (including assistive technology devices 
and ser\4(i(;s), rx'asonable acuiommodations, 
or anxiliarv^ aids and sei'inees. 

“(iii) Actions taken by a covered enti- 
tjr vnth rtispiH't to an indhddnal l)(xc,ans(i of 
that iiidmduars use of a mitigating- meas- 
ure OT- because of a side etteef or other 
(^onse(Jnence of the ns(i of sm-h a, m(!a.sm’e 
shall be considered actions taken on the 
basis of a disability under this Act.”. 

(2) by redesig’uating paragraph (3) as para- 
graph (7) and inserting after paragraph (2) the fol- 
lovhng: 

“(3) Physipai. tMP.V]RMENT. — The term phys- 
ical impairment’ means any physiological disorder or 
condition, cosmetic disfigurement, or anatomical loss 


•HR .31915 IH 
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9 

1 affccliiig oik; or more of tho followdiig body .syst(>n\s: 

2 neurological; imiseuloskeletal; special sense organs; 

3 respiratory, including’ speech organs; cardiovascular; 

4 reproductive; digestive; gx^nito-ui'inaiy; hemic and 

5 hnnphatic; skin; and endocrine. 

6 “(4) MEN'Jtvlj IMJ’AIKMEXT. — The term ‘mental 

7 impairment' means any mental or psychological dis- 

8 order such as mental retardation, organic brain s}m- 

9 drome, emotional or mental ilhies.s, or specific learn- 

10 hig disabilities. 

11 “(;o) KECORD of PIIYSrCATj OR MEXTAI; IMPAIR- 

12 MENT. — The term ‘record of physical or mental im- 

13 pairment’ means having a histoiy of, or having been 

14 misclassifi(Kl a.s having, a physical or mental impair- 

15 nient. 

16 “(6) REGARDEt) AS HAVING A PHYSICAL OR 

17 .MENTAL IMPAIKMEXT. — TIui term ‘nigarded as hav- 

18 ing a ydiraical or mental impairment’ means being 

19 perceiv’cd or treated as having a physical oi’ mental 

20 imyiairment whether or not the individual has an im- 

21 pairment.”. 

22 SEC, 5. DISCRIMINATION ON THE BASIS OF DISABILITY. 

23 Section 102 of the Americans with Disabilities Act 

24 of! 990 (42 U.S.G. 12112) is amended— 


•HR ,i!195 IH 
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10 

1 (1) in (a), by striking “against a 

2 qualified indbndual with a disability because of the 

3 disability of such indmdiial” and inserting “against 

4 an individual on the basis of disability”j and 

5 (2) in subsection (b), in the matter preceding 

6 paragraph (1), by striking “discriminate” and in- 

7 serting “discriminate against an individual on the 

8 basis of disability”. 

9 SEC. 6. QUALIFIED INDIVIDUAL. 

10 Section 103(a) of the Americans with Disabilities Act 

11 of 1990 (42 U.S.Cl 12113(a,)) is ainend('d by striking 

12 “that an alleged application” and inserting “that — 

13 “(1) the indmdual alleging discrimination 

14 iind(!r this title is not a (jnalified indhddnnl v\nth a 

15 disability; or 

16 “(2) an alleged application”. 

1 7 SEC. 7. RULE OP CONSTRUCTION. 

18 Section 501 of the rViiierieans with Disabilities Act 

19 of 1990 (42 IT.S.C. 12201) is amended by adding at. the 

20 end the following: 

21 “(c) Broad Coxstrugtiox. — I n order to ensure 

22 that this Act achieves its purpose of piwdding a corn- 

23 [)rchensive prohibition of discrimination on the basis of 

24 disability, the provisions of this Act shall be broadly con- 

25 stnied to advance their remedial pnipose. 


•HR ,U95 IH 
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11 

1 “(f) Rucrij^VTlONS . — 111 ordcir to jmnnd{^ for (‘ori- 

2 sistent and effeeth’e standards amonp; the agencies respon- 

3 sible for enforcing this Act, the Attonie^v General shall 

4 pi'omulgate regulations and guidance in alternate acces- 

5 sible formats implementing the proGsions herein. The 

6 Equal Employment Opportunity Commission and Sec- 

7 retary of Ti'ansportation shall then issue appropiiate im- 

8 plomcnting diroetivos, whether in the nature of regulations 

9 or policy guidance, consistent with the requirements pre- 

10 sei'ibed l)y the Attorney General. 

11 “(g) DEFEREXCE to KEOUIrtTlOMS AN'D GEID- 

12 ANCE. — Duly issued Federal regulations and guidance for 

13 the implementation of this Act, including prortsions imple- 

14 Tinmting and inteTqireting the (hd'mition of disahility, shall 

15 be entitled to deference by administrative bodies or offi- 

16 cers and courts hearing any aetion brought under tliis 

17 Act.”. 


O 
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Mr. Nadler. The Chair recognizes himself for 5 minutes for an 
opening statement. 

The Americans with Disabilities Act is a success story, but it is 
also a promise that has yet to be fulfilled. Its coverage and its en- 
forcement do not ensure full access to American life. I believe we 
have waited long enough and we really cannot afford to let these 
wrongs go unaddressed longer. 

Although it often gets lost in the debate, the ADA is a civil rights 
bill. It is often treated as if it is something else. That is because 
unlike many civil rights laws, this one requires people to spend 
money, to make an effort to do what is right. 

I have very little sympathy for complaints of this nature. No 
business would make its customers climb a rope to make a pur- 
chase. They provide elevators and a variety of other means to bring 
customers in. Yet when it comes to people who need other ways to 
enter a building, all of a sudden, it’s a huge problem. That is a 
wrong perception. 

The same is true in employment. A society is poorer when it fails 
to take full advantage of the talents of all of its members. 

If not in the name of simple decency and justice, then in the 
name of rational self-interest, we must ensure that the promise of 
the ADA is fulfilled now. Unfortunately, the Supreme Court has 
gone out of its way to undermine Congress’ clear intent. Somehow 
the Court has erected a monstrous Catch-22, in which an indi- 
vidual can face discrimination on the basis of an actual or per- 
ceived disability and yet be deemed not sufficiently disabled to trig- 
ger a legal remedy under the ADA. 

That defies logic, it defies reason and it defies the plain text of 
the ADA. Where in the act does it say, as the Court has found, that 
mitigating measures must be taken into account when determining 
whether an individual is disabled? 

In fact. Congress said just the opposite. The report on the ADA 
said, “whether a person has a disability should be assessed without 
regard to the availability of mitigating measures. . . . For exam- 
ple, a person who is hard of hearing is substantially limited in the 
major life activity of hearing, even though the loss may be cor- 
rected through the use of a hearing aid. Likewise, persons with im- 
pairments such as epilepsy or diabetes, which substantially limit a 
major life activity, are covered under the first prong of the defini- 
tion of disability, even if the effects of the impairment are con- 
trolled by medication.” 

Somehow Congress wasn’t clear enough for the Court. As a re- 
sult, people whose vision is correctible with glasses or whose epi- 
lepsy can be controlled with medication are not considered disabled 
under the Court ruling. So we are in the odd position in which 
Congress says that a person is disabled, the ADA says they are dis- 
abled, they suffer discrimination because they are disabled, but the 
Supreme Court says they cannot get to Court because they are not 
disabled. 

The ADA Restoration Act, which was introduced by our distin- 
guished majority leader, and I always am interested when we see 
a bill called the so-and-so restoration act, because it means we 
think the Supreme Court has misinterpreted what Congress said, 
which it often has. But the ADA Restoration Act, which was intro- 
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duced by our distinguished majority leader Mr. Hoyer, and which 
has bipartisan support in this Committee, which includes myself, 
the Ranking Member of the Subcommittee, the Chairman of the 
full Committee, is necessary if only to tell the Court that we really 
meant what we said. 

While these changes are long overdue, they are also especially 
timely. Thousands of our men and women in uniform are returning 
home with serious injuries, including the loss of limbs, head trau- 
ma, damage to their vision and their hearing and a variety of other 
life-altering injuries. We cannot stand by and allow them to come 
home to face discrimination without a legal remedy. 

Anyone who has ever made a speech about supporting our troops 
should have a special interest in the passage of this bill. We owe 
these young Americans no less. 

I am pleased that we have such distinguished witnesses today 
who will help layout the problem and who will discuss the kinds 
of solutions necessary to ensure that the promise of the ADA is ful- 
filled. I would also like to take a moment to acknowledge the many 
guests who are here today to attend this hearing. I want the record 
to reflect the enormous grassroots support for this endeavor. 

To assist in the fullest participation possible, the Committee has 
provided for this room to be accessible and for sign language inter- 
preter and closed captioning. I can ensure everyone it wasn’t hard 
at all to arrange. 

I welcome our witnesses. I yield back the balance of my time. 

I would now recognize our distinguished Ranking minority Mem- 
ber, the gentleman from Arizona, Mr. Franks, for his opening state- 
ment. 

Mr. Franks. Thank you, Mr. Chairman. 

Mr. Chairman, I also welcome the majority leader, the distin- 
guished gentleman. I appreciate you being here today, sir. 

Mr. Chairman, let me begin by saying I strongly support the 
Americans with Disabilities Act. For too long members of the dis- 
abled community were forced to cope not only with their own dis- 
abilities but with the invidious discrimination practiced by others. 

Congress rightfully corrected that wrong in 1990 when it passed 
the Americans with Disabilities Act, with the strong support of 
then-President Bush. 

The ADA defines disability as, “A physical or mental impairment 
that substantially limits one or more of the major life activities of 
such individual; a record of such impairment or being regarded as 
having such an impairment.” 

In 1999, the Supreme Court handed down three cases on the 
same day that addressed this definition. Those three cases and an- 
other more recent case were all decided unanimously or by a 7-2 
vote. In interpreting the scope of the ADA, the Supreme Court 
looked to the Congressional findings codified in the Act which di- 
rect its application to 43 million disabled Americans, namely those 
Americans who have an impairment that substantially limits one 
or more of their major life activities. 

The legislation we discuss today would, among other things, 
strike those words from the ADA, and I look forward to exploring 
ramifications of that with the witnesses here today and with the 



15 


hope of making sure that H.R. 3195 strikes a just balance in all 
ways. 

In Sutton V. United Airlines, with Justice O’Connor writing the 
majority opinion in which David Souter joined, and with Justice 
Ginsherg concurring in the judgment, the Supreme Court stated, 
“We hold that the determination of whether an individual is dis- 
abled should be made with reference to measures that mitigate the 
individuals impairment, including in this instance eyeglasses and 
contact lenses.” 

The Court reasoned as follows, “Looking at the act as a whole, 
it is apparent that if a person is taking measures to correct for or 
mitigate a physical or mental impairment, the effects of those 
measures, both positive and negative, must be taken into account 
when judging whether that person is, quote, ’substantially limited’ 
in a major life activity and, thus, disabled under the act. A dis- 
ability exists only where an impairment substantially limits a 
major life activity, not where it might, could or would be substan- 
tially limiting if mitigating measures were not taken. To be sure, 
a person whose physical or mental impairment is corrected by miti- 
gating measures still has an impairment, but if the impairment is 
corrected, it does not substantially limit a major life activity. 
Whether a person has a disability under the ADA is an individual 
inquiry.” 

Now, I understand that there remain certain concerns regarding 
the effects of Sutton and other Supreme Court decisions, and I am 
a cosponsor of H.R. 3195, but I do want to say that I have some 
concerns that H.R. 3195 as currently drafted may go beyond even 
what the sponsors of the bill are intending, and I hope this will be 
considered as this bill moves through the process. 

Mr. Chairman, I am fortunate to have one of the most productive 
members of my staff, a gentleman by the name of Brian Van Hovel, 
that has Charcot-Marie-Tooth Disease that completely paralyzes 
him except from — he is only able to turn his head. That is the only 
physical capability he has other than his speech. His lungs are 
charged with air and yet he speaks through his computer and is 
literally, truly, one of the most productive members we have of our 
staff. And so I hope that he is listening here today, because in large 
part he is in my heart as we move through these proceedings. 

I look forward to hearing from our witnesses. Again, I welcome 
the majority leader, and I am especially pleased to see my col- 
league and former Chairman, Jim Sensenbrenner’s wife, Cheryl, 
here with us today. I look forward to hearing from all of you. 

Thank you, Mr. Chairman. 

Mr. Nadler. Thank you. 

In the interest of proceeding to our witness and mindful of our 
busy schedules, I would ask that other Members submit their 
statements for the record. 

I will withdraw that and recognize the Chairman of the full Com- 
mittee. 

Mr. Conyers. It is my pleasure to ask unanimous consent to 
enter my statement into the record, because 17 years ago we 
marched up this Hill and now here we are again, reexamining the 
decisions of the Supreme Court and we are very constructive. 
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I am proud to be a cosponsor, and I said at this point in my ca- 
reer, Mr. Hoyer, that I would never repeat anything that anybody 
had said before me. The only problem is, I wanted to point out that 
the most active supporter of the Americans with Disabilities Act is 
Cheryl Sensenbrenner, but I was co-opted on that, so I will ask 
unanimous consent to put my statement in the record. 

Thank you very much. 

[The prepared statement of Mr. Conyers is available in the Ap- 
pendix.] 

Mr. Nadler. Without objection. And I would ask that other 
Members submit their statements for the record. 

Without objection, all Members will have 5 legislative days to 
submit opening statements for inclusion in the record. 

Without objection, the Chair will be authorized to declare a re- 
cess of the hearing, although the Chair hopes we won’t have to do 
that. 

As we ask questions of our witnesses, the Chair will recognize 
Members in the order they are in the Subcommittee, alternating 
between majority and minority, provided that the Member is 
present when his or her turn arrives. Members who are not present 
when their turn begins will be recognized after the other Members 
have had the opportunity to ask their questions. 

The Chair reserves the right to accommodate a Member who is 
unavoidably late or only able to be with us for a short time. 

Our first witness is the Honorable Steny Hoyer, the majority 
leader of the House of Representatives, and importantly the rep- 
resentative of Maryland’s Fifth Congressional District. Now serving 
his 14th term in Congress, he also became the longest-serving 
Member of the U.S. House of Representatives from Maryland in 
history on June 4, 2007. 

Among his other accomplishments. Congressman Hoyer is per- 
haps best known for guiding the landmark Americans with Disabil- 
ities Act to passage. He has continued his leadership in fighting for 
the rights of the disabled. He was elected to the Maryland Senate 
at the age of 27, and just a few years later at the age of 35, he 
was elected president of the Senate, the youngest ever in State his- 
tory. 

I am pleased to welcome our distinguished colleague to the Sub- 
committee. Your written statement will be made part of the record 
in its entirety. I would ask you to now summarize your testimony 
in 5 minutes or less. To help you stay within that time, as you 
know, there is a timing light at the table. When 1 minute remains, 
the light will switch from green to yellow, then red when the 5 
minutes are up. 

Now that we have gone through the usual paraphernalia, I am 
glad to recognize the witness and you may proceed. 

TESTIMONY OF THE HONORABLE STENY H. HOYER, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF MARY- 
LAND, AND MAJORITY LEADER, U.S. HOUSE OF REPRESENT- 
ATIVES 

Mr. Hoyer. Thank you very much for this opportunity to appear 
before this Committee and thank you for proceeding quickly. Chair- 
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man Nadler and Ranking Member Franks, thank you very much 
for your remarks and for your co-sponsorship of this legislation. 

The distinguished Chairman of the Committee, John Conyers, 
my good and dear friend, who has been a giant in terms of ensur- 
ing that all Americans have their rights observed as the Constitu- 
tion perceived, was an extraordinarily effective and important lead- 
er in the adoption of the Americans with Disabilities Act, working 
with the first President Bush, who signed this legislation. 

And I also want to thank my good friend and cosponsor of this 
legislation, he and I are partners in this effort, Jim Sensenbrenner. 
It has been observed now twice, I will observe a third time, and 
maybe I think I mention it in my remarks as well, that Cheryl Sen- 
senbrenner has been herself a giant in not only the initial adoption 
of the Americans with Disabilities Act but during those 17 years 
that have transpired since that time, been an extraordinarily effec- 
tive advocate. 

I want to thank the other Members of the Subcommittee for 
being with us as well. 

Let me make an observation at the outset. This legislation essen- 
tially adopts the premise to all the courts. Supreme and otherwise, 
perhaps we weren’t as clear as we needed to be on what we clearly 
intended. 

If in fact we weren’t as clear and, therefore, you interpreted it 
differently, then it is essential for us to pass this legislation, to 
clarify what clearly, unequivocally and absolutely was our intent. 

I want to thank you for holding this hearing. Let me assure you 
that one of the things at the outset of my testimony. The purpose 
of this legislation is straightforward and unambiguous. The bill 
does not seek to expand the rights guaranteed under the landmark 
Americans with Disabilities Act. Mr. Franks had expressed that 
concern, and that focused and said, it seeks to clarify the law, re- 
storing the scope of protection available under the ADA, responding 
to Court decisions that have sharply restricted the class of people 
who can invoke protection under the law and reinstating the origi- 
nal congressional intent when the ADA passed. 

Mr. Sensenbrenner and I have talked about that. That is and 
was our intent and continues to be. 

When the first President Bush signed the ADA into law on July 
26, 1990, he hailed it as, “The world’s first comprehensive declara- 
tion of equality for people with disabilities. This landmark civil 
rights law prohibited discrimination against Americans with dis- 
abilities in the workplace, public accommodations and other set- 
tings. We knew that it would not topple centuries of prejudice over- 
night. But we believed that it could change attitudes and unleash 
the talents of millions of Americans with disabilities. 

And we were right. Since its enactment, thousands of Americans 
with disabilities have entered the workplace, realizing self-suffi- 
ciency for the first time in their lives. However, despite our 
progress, the courts, including the U.S. Supreme Court, have nar- 
rowly interpreted the ADA, limiting its scope and undermining its 
intent. That is the purpose of this legislation, to clarify that intent. 

Let me be clear. When we wrote the ADA, we intentionally used 
a definition of disability that was broad, borrowing from an exist- 
ing definition from the Rehab Act of 1973. We did this because the 
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courts had generously interpreted this definition in the Rehabilita- 
tion Act and we thought using established language could help 
avoid a potentially divisive political debate over the definition of 
disability. Unfortunately, we made a mistake. 

Therefore, we could not have fathomed that people with diabetes, 
epilepsy, heart conditions, cancer, mental illnesses and other dis- 
abilities would have their ADA claims denied because with medica- 
tion they would be considered too functional to meet the definition 
of disabled. Nor could we have fathomed a situation where the in- 
dividual may be considered too disabled by an employer to get a 
job, but not disabled enough by the courts to be protected by the 
ADA from discrimination. What a contradictory position that would 
have been for the Congress to take. 

The Supreme Court’s decision in Sutton, Kirkingnirg and Mur- 
phy in 1999 and Toyota Manufacturing in 2002 are, simply put, 
misinterpretations of what we intended and, in my opinion, of the 
law. 

In Toyota, for example. Justice O’Connor writing for the Court, 
said the terms “substantially limited” and “major life activities” 
need to be “strictly interpreted to create a demanding standard for 
qualifying as disabled.” The Court went on to say, “Substantially 
limited means to prevent or severely restrict.” 

This was not our intent when Congress passed the ADA. Nor did 
we anticipate that, contrary to our explicit instructions, the Court 
would eliminate from the act’s coverage individuals who had miti- 
gated the effects of their impairment with medication or assistive 
devices, as in Sutton, Murphy and Kirkinghurg. 

Again, this is not what Congress intended when it passed the 
ADA. Tony Coehlo mitigates his disability. But for us to have said 
if he mitigates, my failing to employ Tony Coehlo because he is an 
epileptic, but because it is mitigated that the discrimination some- 
how does not exist, what an absurd result that would be. 

Simply put, the point of the ADA is not disability. It is the pre- 
vention of wrongful and unlawful discrimination. Let me give you 
an example. I am not Catholic, but let’s say for the purpose of ar- 
gument I was Catholic. And let’s say an employer would not hire 
me if I were a Catholic. Only if I could prove I was a Catholic, 
which I was not, would I be able to claim I am being discriminated 
against under the logic of the disability. 

That makes no sense, and what we are doing here is to clarify 
our intent. H.R. 3195 introduced by myself and Congressman Sen- 
senbrenner, the former Chairman of the Judiciary Committee and 
a strong supporter of this legislation when we passed it — he and 
I were partners then — is designed to restore the broad reach of 
ADA that we believe was plain in 1990. 

Among other things, the bill will, first point, amend the defini- 
tion of disability so that people who Congress originally intended 
to protect from discrimination are covered under the ADA. We 
adopted the original definition, which was broadly interpreted by 
the courts in the Rehab Act, but that has not been the case, which 
is why we have to take this action, to restore, not to change, pre- 
vent courts from considering mitigating measures, such as eye- 
glasses or medication, when determining whether a person quali- 
fies for protection under the law, and in addition modify findings 
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in the ADA that have been used hy the courts to support a narrow 
reading of disability. 

Specifically, this bill strikes the finding pertaining to 43 million 
Americans. We use that figure, Mr. Franks has quoted it again 
today, and as well as deleting that, the finding pertaining to dis- 
crete and insular minority. Again, what we are talking about is dis- 
crimination against people, against individuals, who are guaran- 
teed under our Constitution equal rights and equal access to oppor- 
tunity, to life, liberty and the pursuit of happiness. 

Let me conclude by noting that this past July 26 we marked the 
17th anniversary of this landmark law. I believe that its promise 
remains unfulfilled, but very much still within reach. Passage of 
this legislation, H.R. 3195, is imperative, Mr. Chairman and Mem- 
bers of this Committee, to restoring Congressional intent, to 
achieving the ADA’s promise and to creating a society in which 
Americans with disabilities can realize their potential and be the 
assets to this country that we know they can be as well as to them- 
selves. 

Thank you very much, Mr. Chairman, for this opportunity to ap- 
pear before you. 

By the way, if you ask me any complicated questions, my lawyer, 
as I refer to her, distinguished professor at Georgetown University, 
Chai Feldblum, is here. She will be one of your witnesses, but if 
the questions are tough I will simply turn to her, as I did through- 
out the course of the consideration of the Americans with Disabil- 
ities Act. She did an extraordinary job working with Congressman 
Steve Bartlett, Republican Member of Congress from Texas, elected 
mayor of Dallas, now a distinguished representative in the busi- 
ness community in this city. But I will turn to her for the tough 
ones. 

Mr. Nadler. Thank you very much. 

I know the distinguished majority leader has many demands on 
his mind, so do any Members have any questions of the majority 
leader? 

If not, the gentleman is excused with the thanks of the Sub- 
committee, even though he didn’t need the assistance of a counselor 
for those tough questions. 

Mr. Hoyer. Mr. Chairman, those questions I can handle. Thank 
you very much. 

Mr. Nadler. I would now like to introduce our second panel. I 
would invite the second panel to come to the table and be seated. 

Mr. Hoyer. Mr. Chairman? 

Mr. Nadler. Withdraw that again. 

Without objection, the distinguished majority leader is recognized 
again. 

Mr. Hoyer. We have one of the most extraordinary representa- 
tives in our presence today. Her husband was a giant, in league 
with the Martin Luther IGngs and John Lewises as it relates to 
those with disabilities. 

Justin Dart was my friend. Justin Dart was one of the great 
leaders of this country. And I did not note the presence of his wife. 
Yoke Dart, who is just an extraordinary human being, and she has 
been faithful to Justin’s dream and a partner in his work, and I 
wanted to recognize her presence. 
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We thank you for all you have done. 

Mr. Nadler. We are pleased to welcome her and [Applause.] 

Mr. Hoyer. Mr. Chairman, this is Justin Dart’s hat, and I know 
that he is with us. 

Mr. Nadler. We are pleased to welcome her and we are pleased 
to welcome Mr. Dart’s hat. [Laughter.] 

And now would the second panel please assume seats at the 
table. 

While they are doing that, I will begin the introduction of our 
second panel. 

Cheryl Sensenbrenner appears today as chairwoman of the 
Board of the American Association of People with Disabilities, the 
largest national nonprofit trust disability member organization in 
the United States. AAPD is dedicated to ensuring economic self- 
sufficiency and political empowerment for the more than 56 million 
Americans with disabilities. 

Mrs. Sensenbrenner has been married to Congressman F. James 
Sensenbrenner, our former Chairman, for more than 30 years. 
They have two sons, Frank and Bob. 

Her younger sister, Tara, has an intellectual disability. In 1972, 
as a passenger in a car accident, Mrs. Sensenbrenner sustained a 
spinal cord injury at the T12 level. Mrs. Sensenbrenner has worked 
in a number of Republican Party positions, both before and after 
her injury. 

Stephen Orr is a licensed pharmacist from Rapid City, South Da- 
kota. Mr. Orr experienced discrimination based upon his diabetes 
and was found not to be disabled under the Americans with Dis- 
abilities Act. He is here today to share his story with the Sub- 
committee. 

Mr. Orr has two sons and a daughter and serves as a volunteer 
for the American Diabetes Association. 

Michael Collins is the executive director of the National Council 
on Disability, the NCD. The NCD is an independent Federal agen- 
cy charged with advising the President and Congress about the 
broad spectrum of issues of importance to people with disabilities. 
NCD activities are governed by a 15-member council that is ap- 
pointed by the President and confirmed by the Senate. 

Prior to joining NCD, Mr. Collins was the executive director of 
the California State Independent Living Center, a State agency 
working to maximize opportunities for persons with disability. 

Lawrence Lorber is a partner in the Washington, D.C. office of 
Proskauer Rose LLC. Mr. Lorber is an employment law practi- 
tioner who counsels and represents employers in connection with 
all aspects of labor and employment law. Mr. Lorber testifies today 
on behalf of the Chamber of Commerce, the world’s largest busi- 
ness federation, representing more than 3 million businesses. 

Chai Feldblum is a professor of law at Georgetown University 
Law Center in Washington and Director of Georgetown’s Federal 
Legislation Clinic. On behalf of various organizational clients at 
the Federal Legislation Clinic, Professor Feldblum has been in- 
volved in a range of Federal legislative and administrative issues 
dealing with disability over the past 15 years, including civil rights, 
health, benefits and immigration. 

I am pleased to welcome all of you. 
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As a reminder, each of your written statements will be made part 
of the record in its entirety. 

I would ask that you now summarize your testimony in 5 min- 
utes or less. To help you stay within that time, there is a timing 
light on your table. When 1 minute remains, the light will switch 
from green to yellow, and then red when the 5 minutes are up. 

It is customary in this Committee on swearing the witnesses, so 
would you please — would the witnesses please stand, those who 
can. 

Will you please hold up your right hand. Do you all swear or af- 
firm that the testimony you are about to give is the complete truth 
as far as you know? 

Thank you. 

Let the record reflect that all of the witnesses responded in the 
affirmative. 

We will first hear from Mrs. Sensenbrenner. Mrs. Sensenbrenner 
is recognized for 5 minutes. 

TESTIMONY OF CHERYL SENSENBRENNER, CHAIR, 
AMERICAN ASSOCIATION OF PEOPLE WITH DISABILITIES 

Ms. Sensenbrenner. Thank you, Mr. Chairman. 

Good morning. 

Chairman Nadler, Ranking Member Franks and Members of the 
House Judiciary Subcommittee, thank you for the invitation today 
to discuss the topic of ADA Restoration, an issue that affects the 
ability of literally millions of people with disabilities, our ability to 
enter and maintain our participation in the American workforce. 

My name is Cheryl Sensenbrenner, and I am pleased to offer my 
testimony today as the board chair of the American Association of 
People with Disabilities, AAPD. 

AAPD is the largest national cross-disability membership organi- 
zation in the United States. 

But I must start out my testimony by saying I am so proud of 
my husband. Congressman Jim Sensenbrenner, as well as Majority 
Leader Hoyer, for their hard work and leadership in introducing 
this legislation. 

But I will assure you, like them, I will be around, I will continue 
to work relentlessly and keep on working on this bill until it is 
passed. 

But in addition to my affiliation with AAPD, I offer my testimony 
today based on my own experiences as a disabled woman and as 
a family member of people with disabilities. 

I acquired my disability at age 22 when I was in a car accident. 
I remember the doctors telling me, because my back was in pieces 
and crushed, that I would spend the rest of my life in bed, oper- 
ating from bed. I knew I was hurt, but I also knew I wanted to 
be a full member of society. I wanted to do the best I could. So I 
continued to try hard and do the best I could with everything I 
could toward the goal that I had always dreamed of 

Since that time, I have lived my life using a wheelchair, Cana- 
dian crutches or walking with a cane and a leg brace. And I am 
proud of my full life as a disabled woman, as a wife, as a mom and 
as a citizen. 



22 


When I acquired my spinal cord injury, my sister, Tara, was born 
with Downs Syndrome about the same time. But because of her 
hard work and the support of our family, Tara graduated from high 
school, she has taken some college courses. She has supported her- 
self through various jobs and she has bought and insured her own 
car. 

But I am here today to tell you that if and when Tara or I experi- 
ence employment discrimination because of our disability, we will 
not be protected by the ADA. As Majority Leader Hoyer said better 
than I could, the Supreme Court has substituted its own judgment 
for the judgment of Congress and that is what has created the need 
for the restoration of the ADA that we are discussing today. 

As a consequence of court-made law, we have an absurd Catch- 
22. If you manage your disability well, you do the best you can in 
spite of your disability, well then, your civil rights protections are 
taken away. The courts have taken them away. But if you don’t 
manage your disability well, you have civil rights protections, but 
you probably won’t be able to get a job. That is absurd. 

That means because I worked hard in physical therapy and in 
many other medical things, because I wear a leg brace and walk 
with a cane, the courts would find me not disabled enough to have 
civil rights. But if I had given up after my spinal cord injury, or 
if Tara, my sister with Downs Syndrome, had bought into the low 
expectations that society had so often given her, if neither of us 
had tried to live up to what each of our full potential was, we 
would have been protected if we hadn’t tried, if we hadn’t done our 
best. 

Now, there are lawyers and policy experts here with me today 
and they will go into greater detail, but I am here because I think 
the last message we would want to send to Americans with disabil- 
ities, in particular youth with disabilities and returning soldiers, is 
that the less you do to deal with your condition, the less you do 
to manage your disabilities, the less you try, the more likely you 
are to be protected under the civil rights laws. That is horrible pol- 
icy, and it doesn’t make sense. 

We shouldn’t be punishing people for successfully managing their 
disabilities, trying to work and trying to pay taxes. ADA Restora- 
tion is really about being fair, about fairness. 

As a country, we should be focusing on disabled people’s abilities, 
and encouraging people to exceed their full potential. But instead, 
the courts have been punishing people for trying too hard, for try- 
ing to be productive, for wanting to pay taxes. This, again, doesn’t 
make sense. 

Please, please help us clear up the mess the courts have made. 
Help us restore congressional intent. Help us pass the ADA Res- 
toration Act so that the ADA can open wide the doors of oppor- 
tunity to all of us in America. 

Thank you. 

[The prepared statement of Ms. Sensenbrenner follows:] 

Prepared Statement of Cheryl Sensenbrenner 

Chairman Nadler, Ranking Member Franks, and Members of the House Judiciary 
Subcommittee: 

Thank you for the invitation to discuss the topic of ADA Restoration. I am hon- 
ored to have this opportunity to testify on an issue that affects the ability of literally 



23 


millions of people with disabilities to enter and maintain their participation in the 
American workforce. My name is Cheryl Sensenbrenner, and I am pleased to offer 
my testimony today as the Board Chair of the American Association of People with 
Disabilities (AAPD), a national non-profit, non-partisan membership organization 
promoting the political and economic power of the more than 60 million children 
and adults with disabilities throughout the U.S. With more than 100,000 members, 
AAPD is the largest national cross-disability membership organization in the coun- 
try. In addition to my affiliation with AAPD, I offer my testimony today as a grand- 
daughter, a sister, and a mother of people with disabilities as well as my experience 
of being a woman with a disability myself. 

I offer my testimony today at a most crucial moment for people with disabilities — 
a time at which U.S. Courts are at complete odds with clear Congressional intent 
regarding civil rights protections of people with disabilities, and at a time during 
which you. Congressmen and Congresswomen, can set a landmark civil rights law 
back on its intended course toward equality for all people. 

In 1990, with tremendous bipartisan support. Congress passed the ADA, and 
President George H.W. Bush signed it into law. During its passage. Congress ac- 
knowledged that people with disabilities were extremely disadvantaged socially, eco- 
nomically, vocationally, and educationally — this “political powerlessness” on account 
of pervasive discrimination, segregation, and exclusion “resulting from stereotypic 
assumptions not truly indicative of the individual ability of such individuals to par- 
ticipate in, and contribute to, society . . ^ 

Congress’s intention was clear. This great law, the ADA, was meant to stand as 
the “emancipation proclamation for people with disabilities” ^ against the unfair dis- 
crimination that had permeated all aspects of life for people with disabilities for far 
too long. The law’s broad directive to employers, public transportation systems, pub- 
lic accommodations, as well as other program and service providers (including the 
private sector) was to stop the unfair treatment of people on the basis of their cur- 
rent, past, or perceived disabilities. Once implemented, the ADA was intended to 
give all people with disabilities the opportunity for independence and full participa- 
tion and inclusion in society. 

And to be sure, in the last 17 years since its passage, we have witnessed an unde- 
niable transformation in our society. Access to public transportation has improved 
considerably on account of the ADA requirement that all new buses, trains, and ac- 
companying stations be accessible for people with mobility, sensory and other dis- 
abilities — there is no question we live in a more accessible society than in 1990 on 
account of the ADA. Closed-captioning, curb-cuts, power-assisted doors, large print 
signage — all of these are hallmarks of society post-ADA — of a society more wel- 
coming of and accessible to people with disabilities than in a time past. 

I remember that time past. I can remember cold, snide remarks, and demeaning 
looks and stares that my sister, Tara, who has Down’s syndrome, endured nearly 
every day growing up. And for myself, I vividly recall numerous occasions in which 
I was subjected to the ignorant comments and low expectations of others after ac- 
quiring my spinal cord injury at age 22. I remember once waiting for my father, 
then Attorney General of Wisconsin, in the lobby of a bank while he conducted some 
business, and I remember a bank executive staring at me and stating coldly, “People 
like that belong on park benches out front and not in our lobby.” 

I remember it so clearly — “People like that,” he said. “People like that” are me, 
my sister, my son, many of my dearest friends, and countless Americans. “People 
like that” are your loved ones, your friends, or even you — now, or in the future. 

You see, the ADA starts with the recognition that disability is a natural part of 
the human experience. Any person at any time can encounter or acquire a disability. 
Some people are born with their disabilities, like Tara. Some acquire their disabil- 
ities through accident or injury, like I did. Others encounter invisible disabilities 
through a bout with an illness. Some manifest their disabilities during their school 
years. Others acquire a disability as they age. And still others acquire disability 
while putting their lives on the line for our country, as we are reminded daily with 
each wave of returning soldiers from Iraq and Afghanistan. 

Given that all kinds of disability can enter any person’s life at any time, often 
without warning, the more accessible the society we create, and the more intact our 
system of legal protections, the greater benefit we all reap as a result. The ADA, 


1 Americans with Disabilities Act, 42 U.S.C.A. § 12101 (1990). 

2 See Remarks of President George Bush at the Signing of the Americans with Disabilities Act, 
available at http://www.eeoc.gov/ada/bushspeech.html; See also Remarks from Senators Orrin G. 
Hatch and Edward M. Kennedy, at National Council on Disability, The Americans with Disabil- 
ities Act Policy Brief Series: Righting the ADA, No. 1: Introductory Paper (October 16, 2002), 
available at http://www.ncd.gov/newsroom/publications/2002/rightingtheada.htm. 
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then, is a law for all people. It was meant to ensure that whatever the cir- 
cumstances may be that surround a person’s encounter with disability, Americans 
are never to be treated unfairly, excluded unnecessarily, or relegated to second-class 
citizenship on the basis of disability without recourse. 

Despite all the progress since the passage of the ADA, sadly, we still have a long 
way to go before the ADA’s inclusive vision becomes a reality in America. For in- 
stance, I am amazed at how routinely kind and well-educated individuals with 
whom I interact assume that I acquired my disability after marrying my husband. 
Congressman F. James Sensenbrenner, by remarking how good it was of him to 
“stick by me” through that. The fact of the matter is Jim and I fell in love and got 
married during a time in which I was already disabled. You see, he “got me” in a 
wheelchair, or at best on Canadian crutches. As for my sister, Tara, through the 
support of family, she graduated from high school, pursued college coursework, and 
has gone on to support herself through various jobs, which she has used to finance 
and insure her car and participate in numerous hobbies. Just this week, she gave 
me lots of helpful tips about my testimony. And yet despite all her immediately ap- 
parent independence, Tara too still routinely runs up against paternalistic words 
and actions. 

Although there are many obstacles yet to be removed for people with disabilities, 
I believe the largest and most pervasive one to remain is that of attitude. The fears, 
myths, and stereotypes about people with disabilities from my youth are the same 
fears, myths, and stereotypes that I still hear of and encounter today, and they are 
the same fears, myths, and stereotypes that all too routinely result in people being 
shut out of emplo 3 unent opportunities. 

While it is obvious that the ADA has acted as a great equalizer in a variety of 
contexts, its full potential has yet to be realized. The ADA, as Congress intended 
in its passage, creates an incentive, arising from a legal obligation, for all citizens 
to forge a better understanding and more proper perspective for accepting and inte- 
grating people with disabilities into all aspects of society, including the workforce.® 
In order for that to occur and for the greatest barrier to all people with disabilities — 
fears, myths, and stereotypes — to be removed, the law must be applied and enforced 
as it was intended. 

However, this is not happening. Several of my esteemed colleagues on the panel 
today will discuss the numerous damaging court decisions that have significantly 
narrowed the intended protections of this law. As a result of these court rulings, 
the ADA has lost some of its potency as a teacher, and the devastating effects are 
clear. 

The employment rate of people with disabilities has not improved with the pas- 
sage of the ADA.4 Two-thirds of individuals with disabilities who do not have a job 
say they want to have one but cannot find employment.® Many of those who do find 
emplo 3 unent often experience discrimination along the way — in hiring, requesting 
accommodations, or in unlawful terminations — on account of the same pervasive 
fears, myths, and stereotypes which characterized the past. What’s worse, when 
these individuals seek their day in court, more than 90% of the time, the courts will 
side with the employers rather than the individuals who faced discrimination.® By 
undercutting civil rights protections for people with disabilities, the Courts have im- 
posed a dangerous and unacceptable U-turn in the progress people with disabilities 
have made to date. They have made it legal for employers to say ‘You are not wel- 
come here” to disabled individuals who want to work, and who want to pay taxes — 
some of whom have a history of dependency on entitlement programs but are at- 
tempting to leave them to become financially independent; some of whom have re- 
cently completed higher education following 13 years of inclusive education, only to 


® Laura L. Rovner, Disability, Equality, and Identity, 55 Ala. L. Rev. 1043 (2004). 

'^Despite many factors contributing to a positive outlook for employment of people with dis- 
abilities, including the passage of civil rights laws like the ADA, the employment rate of people 
with disabilities has not improved significantly, as EEOC Chair Naomi C. Earp pointed out in 
her testimony during the September 13, 2006 ADA Oversight Hearing held by the House Judici- 
ary Committee, Subcommittee on the Constitution. See also Harris, L. & Associates (1998) 
N.O.D./Harris Survey Program on Participation and Attitudes: Survey of Americans with Dis- 
abilities. New York. See also L. Harris & Associates, N.O.D. ! Harris Survey Program on Partici- 
pation and Attitudes: Survey of Americans with Disabilities (2004). 

^Career World, Nov/Dec 2000. 

®See Amy L. Allbright, 2004 Employment Decisions Under the ADA Title I — Survey Update, 
29 Mental & Physical Disability L. Rep. 513, 513 (July/August 2005) (stating that in 2004, “[o]f 
the 200 [employment discrimination] decisions that resolved the claim (and have not yet been 
changed on appeal), 97 percent resulted in employer wins and 3 percent in employee wins”). 
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find that now, after all their hard work, the inclusivity and legal protections are 
gone. 

The ADA was meant to be just like other civil rights laws that address employ- 
ment discrimination — the sole focus of a legal case was to be on the alleged discrimi- 
nation of the employer — whether the worker was treated fairly or treated unfairly 
because of unlawful discrimination. However, as I have come to understand it, un- 
like other civil rights laws, the Courts have created what I like to call a “double 
whammy” for people with disabilities who seek to bring a case under the ADA. First 
they must prove their disabilities through a series of invasive and often highly irrel- 
evant inquiries into the most intimate aspects of their lives. Once they have satis- 
fied this increasingly difficult standard, only then are they given the opportunity to 
present the facts of discrimination. While a requirement of “proving” one’s disability 
may be reasonable in the context of an entitlement program, it is an unnecessary 
and harmful step in an employment discrimination context because it is preventing 
people from ever reaching the issue of whether they were treated unfairly because 
of their real or perceived disability. 

As things currently stand, the effects of the court cases are as absurd as they are 
devastating. Every day, people with conditions like epilepsy, diabetes, HIV, cancer, 
hearing loss, depression, and most recently, even people with intellectual disabilities 
(the new term for what we used to call “mental retardation”), are getting caught 
in the first “hoop” of the court’s inquiry. A multitude of people who manage their 
disabilities effectively through medication, prosthetics, hearing aids, or other “miti- 
gating measures” are viewed as “too functional” — or not “disabled enough” — to be 
protected under the ADA.'^ Once stuck in the first hoop, these individuals never 
have an opportunity to present the facts of blatant employment discrimination that 
led them to pursue a legal remedy. This means that employers are allowed to make 
employment decisions on the basis of disability — fire or not hire someone because 
of their misperceptions or prejudices about disability — and yet the courts find those 
same individuals “not disabled enough” to be protected under the law! What an ab- 
surdity! 

As Chairperson of the Board of Directors of AAPD, I often think of our organiza- 
tion’s summer Congressional and Information Technology interns with disabilities. 
I think of how gifted, capable, and sometimes eccentric they are — all so unique and 
all with such varied disabilities — and I wonder if any of them will be shut out of 
the law with which Congress intended to protect their civil rights should any of 
them ever need it. 

Even closer to home, I have to wonder what would happen if the many disabled 
people in my family were ever to encounter and try to challenge employment dis- 
crimination under the judge-invented standard that is now the law of the land. Let 
us assume each of my family members with a disability applied for and was denied 
a job because of his or her condition. It is often not that blatant, but for purposes 
of this exercise, let us assume each family member was told the reason they were 
not considered for the position was because of his or her disability. 

My grandmother, Clara Warren, who had type 1 diabetes, would not likely fare 
well. If voluminous court decisions are any indication, more than likely, she’d get 
stuck in the first hoop of the “double whammy.” Because she responsibly managed 
her diabetes with medication and diet, the court would tell her that she was not 
disabled for purposes of the ADA and toss her case out of court. My son, Frank, 
who, like me, has ADHD, would also likely be told that he was too high-functioning 
to be protected under the law — never mind that in this hypothetical scenario, they 
expressly told him that they were not hiring him because of his ADHD. The same 
would likely be true of such a case pertaining to my spinal cord injury — I would be 
viewed as getting by “too well” to be considered disabled for purposes of the ADA’s 
protection. After hearing from the Littleton’s today, I have less confidence that the 
outcome would be any different for my sister, Tara, with her intellectual disabilities, 
who would also likely be viewed as too “high-functioning” to be protected. In each 


See Sutton v. United Airlines, Inc., 527 U.S. 471 (1999) (holding that “mitigating meas- 
ures” — medication, prosthetics, hearing aids, other auxiliary devices, diet and exercise or any 
other treatment — must he considered in determining whether an individual has a disability and 
is protected by the ADA); see also Murphy v. United Parcel Service, Inc., 527 U.S. 516 (1999); 
Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555 (1999)). In reaching this conclusion, the Court dis- 
regarded explicit statements from Congress that it did not intend mitigating measures to be con- 
sidered in determining whether a person has a disability: “whether a person has a disability 
should be assessed without regard to the availability of mitigating measures, such as reasonable 
accommodations or auxiliary aids.” S. Rep. No. 116, 101st Cong., 2d Sess. at 22 (1989); see also, 
Chai R. Feldblum, Definition of Disability Under Federal Anti-Discrimination Law: What Hap- 
pened? Why? And What Can We Do About It?, 21 Berkeley J. Emp. & Lab. L. 91, 106 (2000). 
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of our instances, the facts of the employer’s conduct would never even be heard in 
court. 

As if that was not preposterous enough, if we revisit each of my family members 
in turn and alter only one fact, all of our cases would likely be taken up in court 
and the facts of discrimination would be heard. If my grandmother had not taken 
her insulin; if Frank and I had not found ways to manage our ADHD; if I had not 
committed to physical therapy and rehabilitation following my accident; if Tara had 
not pursued and relied upon family supports and training. Basically, if all of us 
played into the historically low expectations for people with disabilities — not done 
all that we could do to recover from or manage our conditions — we would all stand 
a much better chance of having our day in court. 

I hope this family hypothetical scenario helps illuminate what the lawyers and 
policy experts can explain in greater depth. It seems to me that the last message 
we would want to send to Americans with disabilities — particularly youth with dis- 
abilities and returning war veterans — is the less you manage your disability, the 
less you try, the more likely you are to be protected under civil rights laws. 

Were the ADA to be applied as are other civil rights laws are, without the first 
hoop of proving one’s disability, the remedial goals of the ADA could be fulfilled. 
There would still be cases tossed out on the merits, just like lawsuits brought under 
other civil rights laws, but those cases deserving of judicial consideration would see 
their day in court, and the ADA would again be allowed to function as it was in- 
tended. 

My passion in seeing this legislation passed into law is very personal. While I 
may not be able to speak to all the fine nuances of court decisions, I do know that 
there is something seriously wrong with the scenario I described. And I know that 
we have deviated far, far away from what was intended when Senator Bob Dole, 
who helped to found AAPD and Congressman Tony Coelho, AAPD’s current Vice 
Chair, both key leaders in the passage of the original ADA, have been written out 
of the very law they helped author. 

Please support and help pass the ADA Restoration Act so that the ADA can open 
wide the doors of opportunity to all Americans. 

Thank you for giving me the opportunity to provide my testimony this morning. 

Mr. Nadler. Thank you. 

Our next witness, Mr. Orr, is recognized for 5 minutes. 

TESTIMONY OF STEPHEN C. ORR 

Mr. Orr. Good morning. My name is Stephen Orr. I am a li- 
censed pharmacist from Rapid City South Dakota. 

Thank you for the opportunity to speak. I would like to provide 
the highlights of my written testimony. 

I have lived with type 1 diabetes since 1986 and take excellent 
care of my health. Today I use an insulin pump. I treat my condi- 
tion as recommended by my doctor and I maintain tight blood glu- 
cose control. This is incredibly important. It prevents the serious 
short- and long-term consequences of diabetes, including heart dis- 
ease, amputation, blindness and death. 

In 1997, I was invited to apply for a pharmacy position as man- 
ager of Wal-Mart’s pharmacy in Chadron, Nebraska. It was a great 
opportunity. I had lived in there previously and my children and 
other family members lived there. 

I never imagined my diabetes would lead to my being fired from 
a job. However, that is exactly what happened. 

When I was hired by Wal-Mart, my diabetes management regi- 
men included three insulin injections daily and lunch breaks to 
prevent me from suffering from dangerous low blood glucose levels 
or hypoglycemia. Prior to being hired, I disclosed to my district 
manager that I had diabetes and that it would be necessary for 
regularly scheduled, uninterrupted, half an hour lunch breaks to 
check my blood glucose and eat. Because I was going to be the only 
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pharmacist, we agreed to close the pharmacy while I took my lunch 
break 

The pharmacy opened in January 1998. The first 6 weeks went 
very well. Then the regular management, original management, 
changed, and I was told that I could no longer close the pharmacy 
for lunch. 

I tried very hard to comply with their request, but was unable 
to do so and still manage my diabetes. My blood glucose readings 
plummeted. For example, one day I had a blood glucose reading of 
41. The normal reading for a healthy individual is 80 and 120. I 
was unable to eat until after 2 p.m. As soon as I went to the snack 
bar, I would be called back to the pharmacy. 

This was not a one-time occurrence, and for the next 3 months 
I experienced repeated dangerously lows on the job, including a 
blood glucose level of 32. 

I told my supervisor how unhealthy it was be for me to continue 
skipping lunch, but he refused to allow me a routine daily half- 
hour lunch break. Finally, to protect my safety, I returned to tak- 
ing lunch breaks. On May 12 I was fired. Let me be clear: when 
I was fired, I was told flat out that it was because I had diabetes. 

After this discrimination I sued Wal-Mart for violating my rights 
under the ADA. However, the U.S. District Court ruled against me 
and the U.S. Court of Appeals rejected my appeal. Because of Su- 
preme Court decisions narrowing the Federal law, I was not consid- 
ered disabled under the Act for the sole reason that my diabetes 
was under such good control. 

Amazingly, the court ignored the fact that when I was working 
at Wal-Mart, was prevented from properly managing my condition 
by taking a lunch break. 

My case was dismissed, and I never had a chance to try to prove 
that with a small, reasonable accommodation, I could both perform 
my job and protect my health. Ironically, Wal-Mart is now allowing 
the pharmacy to close for lunch. 

It is not right that the same employer that fired me because of 
my diabetes could then claim that I do not meet the definition of 
disability under the ADA. 

I am before you today to say that even with proper diabetes man- 
agement, the disease affects me every day, every hour of the day. 
I must constantly try my hardest to maintain a balance between 
dangerous highs and dangerous low blood glucose levels. The good 
news is that I have largely been successful in keeping my health 
safe. Yet, it was because I work so hard to manage my diabetes to 
make myself a productive employee and citizen that the court 
found that I didn’t merit protection from discrimination. 

My case is not unique. Mr. Charles Littleton and his mother, 
Darbara Littleton, wanted to speak to you today about their experi- 
ence with the ADA, but unfortunately, they were not unable to 
meet with you. 

The Littleton’s have asked if I would submit their written testi- 
mony for the record. 

Mr. Orr. Again, thank you for the opportunity to speak. 

[The prepared statement of Mr. Orr follows:] 
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Prepared Statement of Stephen C. Orr 

Mr. Chairman and members of the Committee: 

Good morning. My name is Stephen Orr and I am a licensed pharmacist from 
Rapid City South Dakota. Thank you for the opportunity to testify before the Com- 
mittee today. It is a pleasure to be here speaking to you, Chairman Nadler, Ranking 
Member Franks and the other distinguished members of this Committee. I appre- 
ciate you holding this hearing on restoring the Americans with Disabilities Act 
(ADA) and for providing me with the opportunity to tell my story of discrimination. 

I have lived with type 1 diabetes since 1986 and take excellent care of my health. 
Having type 1 diabetes means that I must administer insulin multiple times each 
day in order to survive. As a pharmacist, I provide others with information about 
how to manage their diabetes throughout the day — and I take that advice very seri- 
ously: treating my condition as recommended by my doctors and maintaining tight 
blood glucose control. 

I’d like to explain a little about diabetes so that you know what I mean by “tight 
blood glucose control.” Diabetes is a condition in which the pancreas either does not 
create any insulin, which is type 1 diabetes, or the body doesn’t create enough insu- 
lin and/or cells are resistant to insulin, which is type 2 diabetes. Insulin is a hor- 
mone that allows glucose or sugar to move from the blood stream into the cells 
where it is used for energy. Thus, untreated diabetes results in too much glucose 
in the blood stream. High blood glucose levels, known as hyperglycemia, can be very 
dangerous in the short term and, in the long-term, it is high blood glucose levels 
that lead to the many long-term complications of diabetes including blindness, heart 
disease, kidney disease, and amputation. Thus, I administer insulin to myself in 
order to lower my blood glucose level. However, while a normal pancreas is able to 
secrete just the right amount of insulin, it is much harder for a person with diabetes 
to maintain blood glucose level in a safe range. If I end up with too little insulin 
in my system I will have hyperglycemia. But, if I end up with too much insulin in 
my system I will experience a condition call hypoglycemia. Hypoglycemia occurs 
when blood glucose falls below 70 mg/dL. Low blood glucose levels can be caused 
by skipping or delaying a meal, more exercise or physical activity than usual, too 
much insulin, or not following your schedule for taking your insulin or diabetes 
pills. Mild or moderate hypoglycemia is pretty common for children and adults who 
take insulin but hypoglycemia can turn severe — leading to seizure or unconscious- 
ness — in very little time. Severe hypoglycemia is a life-threatening condition. 

In short, hypoglycemia and hyperglycemia are conditions that happen when insu- 
lin and blood glucose are out of balance. In order to manage my diabetes I need to 
carefully monitor my blood glucose level by self-administering a blood test numerous 
times a day and adjusting the amount of insulin I administer to take into account 
the food I eat, the exercise I get, and other factors such as illness. The reason I 
strive for tight blood glucose control is that research has established that is the way 
to avoid the devastating long-term complications of diabetes. 

In 1997, a Wal-Mart district manager invited me to apply for a position as man- 
ager of the company’s pharmacy in Chadron, Nebraska. It sounded like a great op- 
portunity. At the time, I was working as a pharmacist in Rapid City, S.D., but had 
lived in Chadron previously and looked forward to moving the 110 miles back to the 
town where my grown children resided and countless other family and friends still 
lived. The job had a great salary and, as I was 47 years old, I expected to retire 
from there. 

Having lived with diabetes for so long, I never imagined that my diabetes could 
lead to my getting fired. However, that is exactly what happened. In essence I lost 
my job as a result of trying to protect my health and safety even though none of 
that interfered with me being a good pharmacist. 

At the time that I was hired by Wal-Mart, my diabetes management regimen in- 
cluded, among other things, three insulin injections daily, as well as half-hour lunch 
breaks to prevent me from suffering from hypoglycemia. Prior to being hired, I dis- 
closed to my district manager that I had diabetes and that I would need to have 
a regularly scheduled, uninterrupted, lunch break to check my blood glucose level 
and eat. I only accepted the position after my new employer agreed to the terms 
by which I could take the care necessary to manage my condition. Based upon this 
agreement, I accepted the position and moved to Chadron. 

On January 3, 1998, I began training in the Rapid City Wal-Mart Pharmacy. By 
the end of the month, we held the Grand Opening of the Chadron Wal-Mart Super- 
center, and the in-store pharmacy formally opened. As the only pharmacist at this 
location, taking a lunch meant closing the pharmacy during that time period — one 
of the initially agreed upon terms for my employment. However, a mere six weeks 
after I started work, the regional management changed. I was told by a new district 
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manager that I could not close for lunch breaks. I was instructed that I should eat 
behind the pharmacy if and when things slowed down. I tried to comply with the 
request, but was unable to do so and safely manage my diabetes. My blood glucose 
readings plummeted. For example, on March 12, 1998, I had a blood glucose reading 
of 41 mg/dL. On this particular day, I was unable to eat until after 2pm. When I 
walked over to the snack bar to pick up lunch I was paged back to the pharmacy. 
Unfortunately, this was not a one time occurrence and for the next three months 
I experienced repeated dangerously low hypoglycemia on the job, including a blood 
glucose level of 32 mg/dL on May 6, 1998. 

I spoke to my supervisor in order to explain how unhealthy it would be for me 
to continue the practice of skipping lunch, but he refused to consider accommodating 
my medical condition. In order to protect my safety, I was forced to return to my 
practice of taking half-hour lunches and on May 12, 1998, I was discharged. Let me 
be clear: when I was fired, I was told flat out that it was because I had diabetes. 

After the discrimination I experienced, I brought a case against Wal-Mart Stores, 
Inc. for violating my rights under the Americans with Disabilities Act. However, the 
U.S. District Court granted summary judgment against me and the United States 
Court of Appeals rejected my appeal. The appeals court said that because of Su- 
preme Court decisions narrowing the federal law, I was not considered “disabled” 
under the Act — for the sole reason that my diabetes is under such good control. The 
appeals court agreed with my testimony that when my blood glucose level is not 
within a safe range I suffer from a variety of immediate complications including vi- 
sion impairment, low energy, lack of concentration and mental awareness, lack of 
physical strength and coordination, slurred speech, difficulties typing and reading, 
and slowed performance. Yet, the court said that I could not rely on evidence of how 
I was when my blood glucose level was not within a safe range. Rather, the court 
said: 

[NJeither the district court nor we can consider what would or could occur 
if Orr failed to treat his diabetes or how his diabetes might develop in the 
future. Rather, [the Supreme Court decision in] Sutton [v. United Airlines] 
requires that we examine Orr’s present condition with reference to the miti- 
gating measure taken, i.e., insulin injections and diet, and the actual con- 
sequences which followed. 1 

Amazingly, the court ignored the fact that when I was working at Wal-Mart, I 
was prevented from properly managing my condition by my employer. That is, Wal- 
Mart took away the means I had to manage my disease, I became ill, and then my 
case was thrown out of court because the judges insisted upon viewing me as I 
would be if I had been allowed to properly manage my disease. 

My case was dismissed and I never had a chance to try to prove that, with a very 
small reasonable accommodation, I would have been able to both fully perform my 
job and protect my health and safety. Ironically, as a corporate policy, Wal-Mart is 
now allowing the pharmacy in Chadron to be closed for a 30 minute period, al- 
though there is still only one pharmacist on duty. 

I find it tremendously unfair that the same employer that fired me because of my 
diabetes could then successfully claim that I did not meet the definition of disability 
under the ADA. I ask that you amend the law so that the focus of cases like mine 
is on whether the individual can do the job, rather than lawsuits about the private 
details of an individual’s medical condition. I stand before you to say that, even with 
proper diabetes management, this disease affects me every day, every hour of my 
life. I must constantly try my hardest to maintain a balance between dangerously 
high and dangerously low blood glucose levels. Diabetes affects everything I do from 
eating to physical activity. The good news is that I have largely been successful in 
keeping myself safe and healthy. Yet, it was because I work so hard to manage my 
diabetes to make myself a productive employee and citizen that the court found that 
I didn’t merit protection from discrimination. 

I wish my case was unique but it is not. Mr. Charles Littleton and his mother, 
Darbara Littleton, had hoped to speak to you today about their experience with the 
ADA, but unfortunately, they were not able to make it. Their story is yet another 
example of a person who wanted to do the job and who could do the job with a rea- 
sonable accommodation, but who was refused an accommodation and then was not 
protected by the ADA. Charles and Darbara have asked me if I would submit their 
written testimony on their behalf, and so I ask that their testimony be made part 
of the record of this hearing. 


lOrr V. Wal-Mart Stores, 297 F.3d 720, 724 (8th Cir. 2002) 
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Too many people have had their ADA claims dismissed because they were found 
by the courts not to be sufficiently disabled under the courts’ misguided interpreta- 
tion of the definition of disability under the ADA. Congress must restore the ADA 
to what it was intended to be — a comprehensive mandate to protect all Americans 
from discrimination based on disability. 

Again, thank you for the opportunity to speak before you today. 

Mr. Nadler. I thank the witness. Those statements will be ac- 
cepted without objection. 

[The prepared statement of Charles and Barbara Littleton fol- 
lows:] 
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Prepared Statements of Charles and Darbara Littleton 


Testimony of Charles Irvin Littleton, Jr. 

Before the Subcommittee on the Constitution, Civil Rights, and 
Civil Liberties on H.R. 3195, the “ADA Restoration Act of 2007” 
October 4, 2007 

I am happy to be here for myself and for all the other people who 
need help under the ADA. 

Thank you, mom, for telling my story, and thank you, David, for 
helping in court. 

For my whole life, I have tried to do my best. I went to school and 
I also have worked. Sometimes I am not treated fairly. So I am 
glad that there are laws to help people like me. 

I just want to tell you how much I wanted to work at the Wal-Mart. 
I spent a lot of time trying to get that job and I know I could have 
done good work there. 

I am very glad that you are paying attention to my story. 

Thank you very much. 
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Testimony of Darbara Littleton 

Before the Subcommittee on the Constitution, Civil Rights, and 
Civil Liberties on H.R. 3195, the “ADA Restoration Act of 2007” 
October 4, 2007 

Good morning. My name is Darbara Littleton, and this is my son, 
Charles Littleton, Jr. I also have another wonderful son, Jarvis, 
who wears hearing aids and uses sign language. We live in 
Birmingham, Alabama. We are here with our attorney, David 
Ferleger. 

I have raised Charles for these 31 years. I helped him get 
through school and get his first job. Charles lives with me and I 
am happy to say that he is working now as a cleaner in an office 
building. 

When things have happened in Charles’ life that are not fair, I 
have fought for him. I even went to court to stand up for him when 
some people treated him unfairly a few years ago. 

I am here today to tell you about what happened to Charles and 
why I thought it was wrong. 
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First, let me tell you a bit about Charles. He loves video games 
and TV and movies. He can cook instant oatmeal, bacon and get 
cereal. He likes spending time by himself. 

But you should also know that Charles needs to get to know 
people for him to feel comfortable interacting with them. He is shy 
and he doesn’t speak much in new situations. 

When Charles was a little boy, he was having difficulty in school. 
The public school tested him. They told me that he was labeled 
as “mentally retarded” and would be placed in special education. 
Despite his difficulties, Charles has always wanted to do so much. 

I was so proud of him going to school and earning a high school 
certificate in a special education program. Although he is 
“disabled” in some ways, Charles and I prefer to concentrate on 
his abilities. 

Charles has always wanted to work. When he was younger, he 
worked as a bagger and a cart-pusher at grocery stores. He 
really enjoyed those jobs. He was proud of his work. 

For a long time, Charles wanted to get a job at the Wal-Mart in 
Leeds, Alabama. He called the head of personnel, Ms. Marlene 
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Barcanic, every week to find out if they had job openings. His job 
coach at the Alabama Independent Living Center, Ms. Carolyn 
Agee, had been working with Charles to find him jobs. Ms Agee 
also spoke to Ms. Marlene about Charles. 

Ms. Agee said that Ms. Marlene knew Charles had a disability 
and, because of that, Ms. Agee could be with him during the 
interview. For a successful interview, he needed her support. 

After these discussions, Ms. Agee called Charles and told him 
that he had an interview for a cart-pushing job. I drove Charles to 
the Wal-Mart. He met Ms. Agee and the two of them went in for 
the interview. I waited in the car. 

When Charles came back out he was very sad. He said he didn’t 
know if he got the job. He told me that Ms. Agee wasn’t allowed 
to be in the interview with him. Ms. Marlene wasn’t there either. 
So Wal-Mart turned him down. 

I know that Charles could have done that job at Wal-Mart, but he 
did not even get a real chance. 
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Charles lost a lot of self-confidence that day. It really broke my 
heart to see him so sad. I just knew that it was wrong for them 
not to let Ms. Agee be there during the interview. 

Charles and I felt that what happened to him was unfair. We 
decided to challenge it. We went to the EEOC, which told us they 
could not take the case, but that we could file a lawsuit without 
them. So I took the EEOC report to the court and asked for a 
lawyer. 

Our first lawyer believed we would win our case. It was so 
obvious to us that Charles should be protected by the Americans 
with Disabilities Act. 

But we lost our case, because the first court and the court of 
appeals decided that Charles wasn’t covered by the ADA. Then, 
with the help of Mr. Ferleger, we took our case to the United 
States Supreme Court which said “no” to us this week. 

It has been a long, hard journey through the courts. This sort of 
thing shouldn’t have happened to Charles, and it shouldn’t 
happen to anyone else, either. The law should protect people like 
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my son. We cannot believe that the ADA right now doesn’t 
protect someone like Charles. 

Now Charles is going to tell you a little bit about what happened to 
him. Thank you for inviting us both to speak today. It has been 
an honor to tell Charles’s story so that we can help thousands of 
other people like him get the protection they need. 
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Mr. Nadler. Mr. Collins is recognized for 5 minutes. 

TESTIMONY OF MICHAEL C. COLLINS, EXECUTIVE DIRECTOR, 
NATIONAL COUNCIL ON DISABILITY 

Mr. Collins. Chairman Nadler, Ranking Member Franks and 
Members of the House Judiciary Subcommittee, the National Coun- 
cil on Disability would like to thank the Committee for this oppor- 
tunity to provide testimony on the Americans with Disabilities Act 
and the ADA Restoration Act. 

I have been asked to share some information NCD has learned 
about the experiences of people with disabilities as a result of Su- 
preme Court interpretations on the definition of disability under 
the ADA and to explain why it is the unanimous position of our 
15-member council, most who have disabilities, or whose lives are 
impacted by disability on a daily basis, that this Restoration Act 
is timely and necessary. 

NCD first proposed the concept of the ADA in 1986 and proposed 
language for the new law soon thereafter. NCD monitors the im- 
pact, implementation and effectiveness of the ADA and other dis- 
ability-related laws and programs on an ongoing basis. One of 
NCD’s monitoring activities has been to analyze the Supreme 
Court cases interpreting the ADA. 

From 2002 to 2004, NCD produced a series of 19 policy briefs 
analyzing these Supreme Court decisions and their ramifications 
on subsequent Federal court cases. This work culminated in a com- 
prehensive report called “Righting the ADA,” which I have with 
me, in which NCD proposed language for an ADA Restoration Act. 

Congress defined disability in the ADA to encompass both actual 
and perceived limitations and limitations imposed by society. It 
was intended to provide comprehensive protections for anyone who 
had been excluded or disadvantaged by a covered entity on the 
basis of a physical or mental impairment, whether real or per- 
ceived. 

The Supreme Court has issued several decisions relating to the 
definition of disability under the ADA, so altering it that the major- 
ity of people with disabilities would have no Federal legal recourse 
in the event of discrimination, particularly in instances of employ- 
ment discrimination, as Mr. Orr has expressed. 

In June 1999, the Supreme Court decided Sutton v. United Air- 
lines, a case involving pilots needing corrective lenses, and Murphy 
V. United Parcel Service, a case involving a man with high blood 
pressure. In both cases, the Court held that in determining wheth- 
er an individual is substantially limited in a major life activity, 
courts may consider only the limitations of an individual that per- 
sists after taking into account mitigating measures. 

On the same day in 1999, the Court decided Albertson’s v. 
Kirkingburg, a case involving a man who was blind in one eye. The 
Court held in Krukenberg that a mere difference in how a person 
performs a major life activity does not make the limitation substan- 
tial. How an individual has learned to compensate for the impair- 
ment, including measures undertaken whether consciously or not 
with the body’s own systems also must be taken into account. 

The results of these decisions is that people who Congress clearly 
intended to be covered by the ADA, such as people with epilepsy. 
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diabetes, depression and hearing loss, are now being denied em- 
ployment and refused reasonable accommodations because of the 
disability and courts refuse to hear their cases, regardless of how 
egregious their employers actions. 

These decisions have also resulted in courts now making elabo- 
rate inquiries into all aspects of the personal lives of certain plain- 
tiffs in order to determine whether and to what extent mitigating 
measures actually alleviate the effects of the disability. 

The Supreme Court has also changed the meaning of substantial 
limitation of a major life activity in ways that screen out even more 
people with disabilities. In Toyota v. Williams, the Court changed 
“substantially limits” to mean “prevents or severely restricts” and 
decided that to be substantially limited in a major life activity a 
person must be substantially limited in an activity “of central im- 
portance to most people’s daily lives.” 

This has led to extensive questioning by courts about individual’s 
ability to brush his or her teeth, bathe, dress, stand, sit, lift, eat, 
sleep and interact with others. It has led to contradictory rulings 
by Federal courts about whether activities such as communicating, 
driving, gardening, crawling, jumping, learning, shopping in the 
mall, performing housework and even working and living are major 
life activities. 

In hundreds of cases of alleged disability-based discrimination, 
people with disabilities have had to spend their resources litigating 
such issues often with the question of whether disability discrimi- 
nation has occurred going unaddressed. 

I receive several inquiries each month from highly qualified and 
highly motivated jobseekers with disabilities. In many cases, they 
express frustration about the doors to employment that are shut or 
slammed in their faces. An email I received just yesterday was fair- 
ly typical. A prospective employer had actually Googled the appli- 
cant and discovered an article profiling the candidate in a disability 
publication. The employer placed a call to advise that the office was 
on the second floor of a building with no elevator. They could not 
accommodate an employee in a wheelchair, so the applicants name 
was being removed from consideration for the job. 

This is extremely frustrating as the applicant did not use a scoot- 
er, a wheelchair or other mobility device, but a false perception by 
the employer that this person could not access the job site actually 
could not be challenged under the current court interpretations of 
the ADA. 

NCD is also concerned about the impact of the developments in 
the ADA case law on veterans with disabilities. Many of our vet- 
erans require the use of those mitigating measures the court 
speaks of, including medication, orthotics and assistive technology. 
The phenomenon is due in part to advances in assistive technology 
that make it possible for people with disabilities to perform a wide 
range of jobs and these members have decided to either reenter the 
military or enter the civilian workforce shortly after they return to 
the States. 

We must restore the ADA to ensure that our society welcomes 
home our veterans with disabilities and all Americans deserve that 
consideration. H.R. 3195 simply confirms the congressional intent 
in the ADA to provide that protection, whether real or perceived. 
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In conclusion, the ADA has been transformed into special protec- 
tions for a select few. NCD urges Congress to act quickly to rein- 
state the scope of protection Congress initially provided in the 
ADA. 

Thank you. 

[The prepared statement of Mr. Collins follows:] 
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Prepared Statement of Michael C. Collins 

Testimony Presented to the Subcommittee on the Constitution, Civil 
Rights, and Civil Liberties of the U.S. House of Representatives Committee 
on the Judiciary during the Hearing on H.R. 3195, the “ADA Restoration Act 
of 2007” 

Michael C. Collins 
Executive Director 
National Council on Disability 
October 4, 2007 

I would like to thank the Committee for this opportunity to provide testimony on 
behalf of the National Council on Disability (NCD) in support of the Americans 
with Disabilities Act (ADA) Restoration Act. Our Chairman, John Vaughn, was 
unable to join us today but asked me to share some information the National 
Council on Disability (NCD) has learned about the impact on people with 
disabilities resulting from a series of Supreme Court interpretations of the 
definition of "disability" under the ADA. Hopefully my comments will emphasize 
the many reasons why the member s of our Council voted unanimously to 
support the passage of the ADA Restoration Act. 

Introduction 


NCD is an independent federal agency, composed of 15 members appointed by 
the President and confirmed by the Senate. NCD’s purpose is to promote 
policies and practices that guarantee equal opportunity for all individuals with 
disabilities, regardless of the nature or severity of the disability, and to empower 
individuais with disabiiities to achieve economic self-sufficiency, independent 
living, and integration into all aspects of society. 

NCD's duties under its authorizing statute include gathering information about the 
implementation, effectiveness, and impact of the ADA,’’ In keeping with this 
requirement, one of NCD’s monitoring activities has been to analyze the 
Supreme Court cases interpreting the ADA. From 2002 to 2004, NCD produced 
a series of 19 policy briefs analyzing the Supreme Court’s ADA cases^and their 
ramifications on subsequent federal court cases. This work culminated in a 
comprehensive report. Righting the ADA^, in which NCD proposed language for 
an ADA Restoration Act. 

The Supreme Court has issued several decisions relating to the definition of 
“disability” under the ADA. These decisions have narrowed the definition of 
“disability,” restricting substantially the number of individuals entitled to protection 
under the law, NCD has reviewed the history and evolution of the definition of 
“disability,” analyzed the Congressional intent with respect to coverage, reviewed 
the effect of EEOC regulations and guidance on the definition, and examined the 
Supreme Court decisions involving the definition of “disability.”'* NCD concludes 
that the Supreme Court’s interpretation of the definition of “disability” under the 
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ADA has so altered the ADA that the majority of people with disabilities now 
would have no federal legal recourse in the event of discrimination, particularly in 
instances of employment discrimination. Passage of the ADA Restoration Act is 
urgently needed to restore the ADA's protections against disability-based 
discrimination for all Americans. 

NCD's Role in the Passage of the ADA 

NCD played a key role in the inception of the ADA.® NCD first proposed the 
concept for the ADA, federal legislation to address the discrimination 
experienced by people with disabilities, in its 1986 publication, Toward 
Independence: An Assessment of Programs and Laws Affecting Persons with 
Disabilities— With Legislative Recommendations.^ The first published draft of the 
law was included in NCD’s report. On the Threshold of Independence^ in early 
1988. The ADA was then introduced in the House and the Senate in April of that 
year. 

While the bill was introduced too late in the congressional session to be voted on 
by both chambers, NCD continued to play a pivotal role in the passage of the bill. 
NCD members continued to meet with various members of the disability 
community. NCD released another report, Implications for Federal Policy of the 
1986 Harris Survey of Americans with Disabilities, which evaluated poll results 
and made recommendations based on the findings. 

On Capitol Hill, Congressman Major Owens created the Congressional Task 
Force on the Rights and Empowerment of Americans with Disabilities, which 
researched the extent of discrimination. The Task Force was chaired by former 
NCD Vice Chairperson Justin Dart, and its coordinator was former NCD 
Executive Director Lex Frieden. Revisions were made to the initial draft, with the 
assistance of national disability consumer organizations. Strong bipartisan 
support for the ADA had developed by the time Congress returned for the next 
session. Both the House and Senate passed similar bills and, in mid-July, both 
chambers passed the final version of the ADA, which was signed into law by 
President George H. W. Bush on July 26, 1990. 

Definition of "Disability" in the ADA 

Congress modeled the definition of disability in the ADA on Section 504 of the 
Rehabilitation Act, which had been construed to encompass both actual and 
perceived limitations, and limitations imposed by society. The definition adopted 
by Congress and the legislative history of the ADA demonstrate the intention to 
create comprehensive coverage under the statute. This definition of "disability" 
was conceived as a broad element that would extend statutory protection to 
anyone who had been excluded or disadvantaged by a covered entity on the 
basis of a physical or mental impairment, whether real or perceived. 
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The Supreme Court's decision in School Board of Nassau County v. Arline^ was 
the leading legal precedent on the definition of disability when Congress was 
considering the ADA. Several Committee reports regarding the ADA expressly 
relied on the Arline ruling in discussing the definition of disability, in Arline, the 
Court took an expansive and nontechnical view of the definition of “disability.” 

The Court found that Ms. Arline’s history of hospitalization for infectious 
tuberculosis was “more than sufficient” to establish that she had “a record of a 
disability under Section 504 of the Rehabilitation Act.® The Court made this 
ruling even though her discharge from her job was not because of her 
hospitalization. 

The Court displayed a lenient interpretation of what a plaintiff needed to show to 
invoke the protection of the statute. It noted that, in establishing the new 
definition of disability in 1974, Congress had expanded the definition “so as to 
preclude discrimination against ‘[a] person who has a record of, or is regarded as 
having, an impairment [but who] may at present have no actual incapacity at 
all.'”'® 

To ensure that the definition of disability and other provisions of the ADA would 
not receive restrictive interpretations, Congress included a requirement that 
“nothing” in the ADA was to “be construed to apply a lesser standard” than is 
applied under the relevant sections of the Rehabilitation Act, including Section 
504,” At the time of the ADA’s enactment, it was not contemplated that disability 
discrimination cases would come to be more about determining the extent of 
someone’s disability, rather than about whether discrimination, in fact, 
occurred. 

For several years after the ADA was signed into law, the pattern of broad and 
inclusive interpretation of the definition of disability, established under Section 
504, continued under the ADA. In 1996, a federal district court declared that “it is 
the rare case when the matter of whether an individual has a disability is even 
disputed.”^® As some lower courts, however, began to take restrictive views of 
the concept of disability, defendants took note, and disability began to be 
contested in more and more cases. 

The Supreme Court Changes the ADA Definition of Disability 

Beginning with its decision in Sutton v. United Airlines in 1999, the U.S. Supreme 
Court started to turn its back on the broad interpretation of disability endorsed by 
the Court in the Arline decision.” By the time of the Toyota v. Williams decision 
in 2002, the Court was espousing the view that the definition should be 
“interpreted strictly to create a demanding standard for qualifying as disabled, 
This position is directly contrary to what the Congress and the President intended 
when they enacted the ADA. 
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A narrow interpretation of the term “disability” in the ADA excludes many people 
whom Congress intended to protect. Recognizing that discrimination on the 
basis of disability takes place in various ways against people with various types 
of disabilities, Congress had adopted a time-tested and inclusive, three-prong 
definition of “disability” in the ADA. Congress was entitled to expect that this 
definition would be interpreted expansively because the courts and regulations 
had interpreted the identical definition in the Rehabilitation Act broadly. NCD 
views as “draconian" and “erroneous” the “stereotypical view of disability" that 
would extend ADA protection only to those who “are so severely restricted that 
they are unable to meet the essential demands of daily life.”^® 

In June of 1999, the Supreme Court decided Sutton v. United Airlines, a case 
involving pilots needing corrective lenses, and Murphy v. United Parcel Service,'^ 
a case involving a man with high blood pressure. In both cases, the Court held 
that, in determining whether an individual is substantially limited in a major life 
activity, courts may consider only the limitations of an individual that persist after 
taking into account mitigating measures, e.g., medication or auxiliary aids and 
services and any negative side effects the mitigating measures may cause. 

On the same day in 1999, the Supreme Court decided Albertson's v. 
Kirkingburg,^^ a case involving a man blind in one eye. The Court held in 
Kirkingburg that a "mere difference" in how a person performs a major life activity 
does not make the limitation substantial; how an individual has learned to 
compensate for the impairment, including "measures undertaken, whether 
consciously or not, with the body's own systems," also must be taken into 
account.^® These three cases, Sutton, Murphy and Kirkingburg are often referred 
to as the “Sutton trilogy." 

The result of these decisions is that people who Congress clearly intended to be 
covered by the ADA,^’ such as people with epilepsy, diabetes,^® depression, 
and hearing loss,^® are now being denied employment and refused reasonable 
accommodations because of their disability or the mitigating measures they use, 
and courts refuse to hear their cases, regardless of how egregious their 
employers' actions. 

These decisions have resulted in courts now making elaborate inquiries into all 
aspects of the personal lives of certain plaintiffs in order to determine whether, 
and to what extent, mitigating measures actually alleviate the effects of the 
disability - none of which is relevant to the question of whether discrimination 
occurred. Such inquisitions about the extent of people’s disabilities is also 
Inconsistent with other provisions of the ADA that sharply restrict the use of 
inquiries about the nature and extent of disabling conditions and of medical 
information about an individual’s limitations.^ 

When elaborate inquiries are called for by the ADA, they should be about the 
individual’s abilities - not his or her disabilities.^^ Not only are elaborate inquiries 
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into the extent of a person's disability demeaning and extremely costly in terms of 
litigation resources, they miss the point. It does not matter if medication 
stabilizes a person's blood sugar if the employer harbors an irrational fear that it 
will not do so, and terminates the employee. It does not matter how effective 
someone's hearing aids are if an employer refuses to hire him because the 
employer believes his insurance rates will increase if he hires a person with a 
hearing impairment. It does not matter if working the day shift would eliminate 
someone's risk of seizures if the employer refuses the employee's request to 
switch from the night shift to the day shift. 

By focusing on how well mitigating measures alleviate the effects of a disability, 
the Supreme Court has denied discrimination protection to people who are likely 
to be capable of doing the job. It is a rare plaintiff who is able to successfully 
challenge even the most egregious and outrageous discrimination involving a 
condition that can be mitigated. 

The Supreme Court has also changed the meaning of "substantial limitation of a 
major life activity" in ways that screen out even more people with disabilities that 
Congress intended to protect. Closely tracking the Rehabilitation Act, the first 
prong of the ADA definition of disability provides that a condition constitutes a 
disability if it "substantially limits one or more of the major life activities of such 
individual."^® In Toyota v. Williams, the Court changed substantially limits to 
mean "prevents or severely restricts."^^ 

In the Williams case, the Court also decided that to be substantially limited in a 
major life activity, a person must be substantially limited in an activity "of central 
importance to most people's daily lives," and held that "substantially limited in a 
major life activity" must be "interpreted strictly to create a demanding standard for 
qualifying as disabled."®® The phrase "of central importance to most people's 
daily lives" has led to extensive questioning about an individual's ability to brush 
his or her teeth, bathe, dress, stand, sit, lift, eat, sleep, and interact with others.®^ 
It has led to contradictory rulings by federal courts about whether activities such 
as communicating, driving, gardening, crawling, jumping, learning, shopping in 
the mall, performing house work, and even working and living are "major life 
activities."®^ In hundreds of cases of alleged disability-based discrimination, 
people with disabilities have had to spend their resources litigating such issues, 
often with the question of whether disability-discrimination occurred never being 
addressed. 

The cases discussed here represent only a portion of the problematic issues 
raised by a string of decisions by the Supreme Court which have significantly 
diminished the civil rights of people with disabilities.®® The ADA Restoration Act 
is needed to return the focus to examination of the relevant facts of the case 
when disability discrimination is alleged. Can the person with a disability perform 
the essential functions of the job, with reasonable accommodations, if 
necessary? Would the reasonable accommodation pose an undue hardship on 
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the employer? Would the person's mental or physical impairment pose a safety 
risk to others that could not be eliminated by a reasonable accommodation? Did 
the employer discriminate against the employee on the basis of a real or 
perceived disability? 

As NCD declared in its Righting the ADA report: 

The Court’s position that the definition of disability is to be construed 
narrowly represents a sharp break from traditional law and expectations. 

It ignores and contradicts clear indications in the statute and its legislative 
history that the ADA was to provide a comprehensive prohibition of 
discrimination based on disability, and legislative, judicial, and 
administrative commentary regarding the breadth of the definition of 
disability. It also flies in the face of an established legal tradition of 
construing civil rights legislation broadly. Congress knowingly chose a 
definition of disability that to that time had been interpreted broadly in 
regulations and the courts; it was entitled to expect the definition would 
continue to receive a generous reading. 

In crafting the ADA, Congress did not treat nondiscrimination as 
something special that can be spread too thin by granting it to too many 
people. Unlike disability benefits programs, such as Social Security 
Income (SSI) and Social Security Disability Insurance (SSDI), which are 
predicated on identifying a limited group of eligible persons to receive 
special benefits or services that other citizens are not entitled to obtain, 
and for which the courts have sought to guard access jealously, the ADA 
is premised on fairness and equality, which should be generally available 
and expected in American society. The Court’s harsh and restrictive 
approach to defining disability places difficult, technical, and sometimes 
insurmountable evidentiary burdens on people who have experienced 
discrimination.^'' 

Given the extensive congressional record regarding findings of discrimination 
against many types of disabilities and the broad coverage of the ensuing ADA 
regulations, the general understanding following enactment of the ADA was that 
anyone experiencing disability-related discrimination had a remedy in court. 
People with disabilities of all types presume they are covered by the ADA when 
many of them now are not. 

Restoration, Not Expansion 

The ADA was intended to apply to every person who experiences discrimination 
on the basis of disability; protection from discrimination is not a special service 
reserved for a select few. The law was crafted to extend protection even to 
people who are not actually limited by their conditions but who experience 
adverse treatment based on fear, stereotyping, and stigmatization. 
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The ADA Restoration Act supports the purpose of the ADA, to prohibit 
discrimination, by removing the obstacle of forcing a person to prove that he or 
she has a sufficiently severe impairment to justify protection under the law. The 
language in the ADA Restoration Act still requires a plaintiff to show that 
discrimination occurred based on his or her real or perceived physical or mental 
impairment to successfully bring a claim under the ADA. The ADA still protects 
only those who can prove discrimination based on that impairment, and, in 
addition, in the employment context, individuals who can demonstrate that they 
are qualified to perform the job. 

Congress balanced the interests at stake when it passed the ADA 17 years ago. 
Congress included, for instance, elements intended to protect the interests of 
small businesses, and these elements remain in place under the ADA 
Restoration Act, including: the exemption for small employers, the undue 
hardship limitation, the readily achievable limit on barrier removal in existing 
public accommodations, the undue burden limitation regarding auxiliary aids and 
services, and the elevator exception for small buildings, among others. The bill 
currently before Congress restores the original intent of a carefully crafted law. 

Veterans with Disabilities 


NCD is particularly concerned about the impact of the developments in the ADA 
case law on veterans with disabilities. Service members returning from the 
current conflict in Iraq and Afghanistan are experiencing a very high incidence of 
disabilities, including post-traumatic stress disorder and traumatic brain injury.^® 
Many of our veterans with disabilities will require the use of mitigating measures 
such as medication, orthotics, and assistive technology. It is imperative that 
Congress restore the ADA so that these men and women will not be subjected 
to discrimination as a result of disabilities they incurred while serving our country. 

NCD hosted a veterans’ program at its quarterly meeting held in San Diego, 
California on January 29 -31, 2007. The purpose of the program was for Council 
members to learn from veterans with disabilities, particularly service members 
returning from the current conflicts, about the programs available to assist them 
as they transition to life with a disability, and whether those programs are 
meeting their needs. NCD learned that veterans with disabilities returning from 
the current conflicts differ from those in prior wars in that many are electing to 
remain in the military or enter the civilian workforce after rehabilitation. This 
phenomenon is due, in part, to advances in assistive technology that make it 
possible for people with disabilities to perform a wide range of jobs and, in part, 
to progressing attitudes, as many more people have experienced first-hand the 
skills and potential of people with disabilities. 

We must ensure that our society welcomes home our veterans with disabilities, 
and that those who can perform essential job functions are not prevented from 
doing so solely on the basis of their disability or the mitigating measures they 
use. The rights of veterans with disabilities to be free from discrimination cannot 
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be ensured without restoration of the ADA. 
Conclusion 


The Americans with Disabilities Act was designed to prohibit disability-based 
discrimination against all Americans, whether or not they actually have a 
disability. The Supreme Court has issued many decisions interpreting the ADA 
since its enactment, limiting the scope of the ADA and transforming it into a 
“special” protection for a select few. The result is that disability discrimination 
now occurs with impunity, particularly in the workplace. Unless and until 
Congress takes action to correct the course of the ADA, most Americans are no 
longer protected from disability-based discrimination. NCD urges Congress to 
act quickly to reinstate the scope of protection Congress initially provided in the 
ADA. 

Respectfully submitted, 

Michael C. Collins 
Executive Director 


^ For a list of NCD’s publications on the ADA, see Attachment 1 . 

^ See NCD's Policy Brief Series: Righting the ADA at 
httD://www.ncd,qov/newsroom/publicatiQns/2QQ3/Dolicvbrief.htm . 

^National Council on Disability, R/ghf/ng the ADA (2004), available at 
http://www.ncd, qov/newsroom/publicalions/2004/riqhtinq ada.htm . 

See National Council on Disability, Americans with Disabilities Act Policy Brief 
Series: Righting the ADA - No. 6, Defining ''Disability” in a Civil Rights Context: 
The Courts' Focus on Extent of Limitations as Opposed to Fair Treatment and 
Equal Opportunity, (2003), at 

http://ww w.ncd.qov/newsroom/publication/extentofiimita t ions.html . 

® For additional information, see NCD’s 1997 publication, Equality of Opportunity: 
the Making of the Americans with Disabilities Act, 

httD://www.ncd.qov/newsroom/publications/1997/eaualitv.htm . NCD's role with 
respect to the ADA is also described in the 2004 report National Council on 
Disability: 20 Years of Independence, 

http://www.ncd. qov/newsroom/publlcations/2Q04/publications,htm . 

^National Council on Disability, Toward Independence: An Assessment of 
Programs and Laws Affecting Persons with Disabilities — With Legislative 
Recommendations (1986), available at 
http://www.ncd.qov/newsroom/publications/1986/toward.htm . 

^ National Council on Disability, On the Threshold of Independence (1988), 
available at http://www.ncd.qov/newsroom/Dublications/1988/threshold.htm . 

® School Board of Nassau County v. Arline, 480 U.S. 273, 284 (1987). 

^ id. at 281. 
id. at 279. 
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'' 42 U.S.C. § 12201(a). 

For additional information, see NCD’s policy papers that discuss the care with 
which the ADA definition of disability was selected and the breadth of that 
definition, A Carefully Constructed Law and Broad or Narrow Construction of the 
ADA, papers No. 2 and No. 4, respectively, of NCD's Policy Brief Series: Righting 
the ADA at httD://www.ncd.qov/newsroom/Dubiications./2003/policvbrief.htm . 
Morrow v. City of Jacksonville, 941 F. Supp. 816, 823 n. 3 (E.D.Ark. 1996). 
Sutton V. United Air Lines, Inc., 527 U.S. 471 (1999). 

Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 197-98 (2002). 

National Council on Disability, National Council on Disability: 20 Years of 
Independence (2004), available at 

http://www.ncd.qov/newsroom/publications/2004/twentvvears.htm . 

Sutton, 527 U.S. 471 (1999). 

'* Murphy v. United Parcel Service, Inc., 527 U.S. 516 (1 999). 

^^Albertson’s Inc. v. Kirkingburg, 527 U.S. 555 (1999). 

Id. at 564-67. 

^^See S. Rep. No. 116, 101st Cong., 1st Sess. 23 (1989); H.R. Rep. No. 485 part 
2, 101st Cong., 2d Sess. 52 (1990). 

See Todd v. Academy Corp., 57 F. Supp. 2d 448, 453-54 (S.D. Tex. 1999). 

See Nordwall v. Sears, Roebuck & Co., 46 Fed. App. 364, 2002 WL 31027956 
(7th Cir. 2002) (unpublished). 

See Spades v. City of Walnut Ridge, 186 F.3d 897, 900 (8th Cir. 1999). 

See Marten v. Sparrows Point Scrap Processing, 214 F. Supp. 2d 527 (MD. 
2002 ). 

42 U.S.C. 121 12(d)(2)(A) (“Except as provided in paragraph (3), a covered 
entity shall not conduct a medical examination or make inquiries of a job 
applicant as to whether such applicant is an individual with a disability or as to 
the nature or severity of such disability.”); 42 U.S.C. 121 12(d)(2)(B) (“A covered 
entity may make inquiries into the ability of an employee to perform job-related 
functions.”); 42 U.S.C. 121 12(d)(4)(A) (“A covered entity shall not require a 
medical examination and shall not make inquiries of an employee as to whether 
such employee is an individual with a disability or as to the nature or severity of 
the disability, unless such examination or inquiry is shown to be job-related and 
consistent with business necessity.”). 

Id. 

42 U.S.C. § 12102(2)(A). 

Toyota. 534 U.S. 184 (2002). 

National Council on Disability, Policy Brief Senes: Righting the ADA, No. 13, 
The Supreme Court's ADA Decisions Regarding Substantial Limitation of Major 
Life Activities (2003), at 

httD://www.ncd.aov/newsroom/Dublications/2003/iimitation.htm. 

Id. 

See NCD, Righting the ADA (2004), available at 

http://www.ncd.qQv/newsroom/publications/2004/riqhtinq ada.htm . 
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More detailed descriptions of the specific issues and problems are presented in 
the Righting the ADA series of policy briefs published on NCD's Web site at 
www.ncd.qov/newsroom/publications/2003/policvbrief.htm . 

National Council on Disability, Righting the ADA (2004) at 11, avaiiabie at 
http://www.ncd.qov/newsroom/publications/2004/rightinq ada.htm#liA . 

For more information, see NCD statement on the subject of the Notification Act 
at http://www.ncd.gov/newsroom/news/2Q03/r03-408.htm . 

According to the 2004 Report of the Special Committee on Post-Traumatic 
Stress Disorder, established by Congress in 1984 to monitor this problem, forty 
percent of casualties returning from Iraq and Afghanistan to Walter Reed Army 
Medical Center reported symptoms consistent with PTSD. 
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Mr. Nadler. Thank you. 

Mr. Lorber is recognized is for 5 minutes. 

TESTIMONY OF LAWRENCE Z. LORBER, 

U.S. CHAMBER OF COMMERCE 

Mr. Lorber. Thank you, Mr. Chairman, Ranking Member 
Franks. 

In addition to the introduction that the Chairman kindly gave 
about me, I do want to note that in 1975 I was privileged to be ap- 
pointed and head the Office of Federal Contract Compliance Pro- 
grams at a time when the 1974 amendments to the Rehabilitation 
Act were being considered. And we issued the first regulations 
under section 503 dealing with what was then called handicaps for 
employment. 

That was at a time when we did not have the benefit of the expe- 
rience that the Congress had in 1989 and 1990, and we had to cre- 
ate, in many respects, concepts that were applicable then to em- 
ployment and, I think as it turned out, with the subsequent 
issuance of the 504 regulations, applicable today. 

With all due respect, H.R. 3195 is not a Restoration Act. It is an 
attempt to pass, in 2007, a law that the Congress examined and 
rejected in 1988. Instead, the Congress in 1989 and 1990 addressed 
the issue of discrimination against handicapped individuals, dis- 
abled individuals, in many aspects looked to the experience under 
section 504, looked to the long experience under the other laws. 
State and Federal, affecting disabled, and opted to choose a statu- 
tory scheme which recognized that those who are disabled, truly 
disabled, whose disability affected a major life activity, would then 
go on to require employers for title 1, for the employment section, 
to work interactively with those individuals and hopefully come up 
with accommodations to enable those individuals to meet their full 
and undoubted capacities and contribute to society. 

The bill before you today does none of that. Rather, what it does 
is change in a wholesale method the definition of who would be 
covered under the law. It substitutes for disability the notion of im- 
pairment. It takes away the notion and the concept that there are 
indeed disabled Americans who are deserving of protections and 
should be able to work. And instead substitutes for that every 
American, every employee, every applicant for employment who 
might have a condition, be it permanent or transient, be it dis- 
abling or annoying, be it cured or subject to cure, and require em- 
ployers to afford to every one of those individuals the specific types 
of relief and obligations unique to the ADA which they are now re- 
quired to apply to those with disabilities. 

They would have to engage in an interactive process. They would 
have to determine what specific accommodations an individual 
such as that could need to perform the job. One could only imagine 
the type of accommodations which would be required to somebody 
who has a cold. One could imagine the type of accommodations to 
somebody who, for example, has lost their eyeglasses, misplaced 
them, and would come in 45 minutes late because they couldn’t 
find their eyeglasses. These are not hypothetical issues. These are 
real issues which would be caused by this act if it were passed. 
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In addition, I would point out that the ADA is unique in many 
respects. It does require individualized assessments of the ability 
of an individual to do their job, unlike every other employment dis- 
crimination law, which takes the status of the individual and deter- 
mines if that status led to, in the legal term causation, to deal with 
that individual in a way that was improper. Here, under the ADA, 
there are affirmative obligations for employers to engage in the 
process I described so that the employees or the applicants may be 
given a fair and appropriate opportunity to be considered for em- 
ployment and to achieve employment. 

Instead, what we are talking about is turning this act, the Amer- 
icans with Disabilities Act, into the Universal Employment Act of 
2007, affording every individual the opportunity to bring a lawsuit, 
to challenge an employment decision and simply connect it in some 
manner, whether direct or indirect, to their condition. 

I would like to briefly point out one other aspect of this proposed 
legislation which is indeed remarkable. In every employment dis- 
crimination law, an individual has to be qualified to be considered 
for the job. Under the ADA you are either qualified with or without 
an accomodation as appropriate under the statutory scheme. The 
legislation before you changes that. It takes away the need for the 
individual to show they are qualified and rather puts on the em- 
ployer an affirmative defense after the litigation is commenced, 
after discovery is undertaken, to try to show that the individual is 
or is not qualified, approving the negative. In legal parlance, it 
would be an almost impossible burden. And what that would do is 
cause all of these cases, all of these issues, to go to litigation. 

I would like to briefly point out that we have been told that Sut- 
ton and its progeny have ended the rights of the disabled. Well, in 
1998 the EOC received some 17,088 claims. They found cause or 
determinations of 6.2 percent of those claims. In 2004, after Sutton, 
after Williams, they received approximately 15,500 claims and 
there were positive cause determinations of 5.5 percent of those. 
Hardly any indication that Sutton or other cases resulted in the 
diminution or the ending of the rights of the disabled. 

The Chamber of Commerce recognizes and suggests that there is 
no difference in the interest of the employment community and the 
disabled individuals that the ADA is meant to protect. The Cham- 
ber of Commerce also recognizes that any statutory scheme de- 
serves reexamination after 17 years of experience. However, it re- 
jects the notion that the long experience under the Rehabilitation 
Act of 1973 and the ADA be tossed aside and be replaced by a liti- 
gation regime not focused on the universally lauded goal of full in- 
clusion of qualified individuals with disabilities into the main- 
stream of American life, but rather to place 15,000 or 17,000 more 
cases into the courts so that we can, the lawyers among us who 
perhaps do well under this act, but those who the act were meant 
to protect simply wait at the end of a very long line. 

Thank you very much. 

[The prepared statement of Mr. Lorber follows:] 
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Prepared Statement of Lawrence Z. Lorber 


Testimony of 
Lawrence Z. Lorber 


Before the United States House of Representatives 
Committee on the Judiciary 

Subcommittee on Constitution, Civil Rights and Civil Liberties 
Hearing on H.R 3195 — The ADA Restoration Act of 2007 
October 4, 2007 

Chairman Nadler, Ranking Member Franks, and members of the Subcommittee, 1 am 
pleased to be able to present this testimony on behalf of the United States Chamber of Commerce 
addressing H.R. 3195, the ADA Restoration Act of 2007. 

The United States Chamber of Commerce (the “Chamber”) is the world's largest business 
federation, representing an underlying membership of over three million businesses and 
organizations of every industry, sector, and geographical region of the country. T serve as the 
Chair of the Chamber’s policy advisory committee on equal employment opportunity matters. 

The Chamber strongly supports equal opportunity in employment, in particular greater 
inclusion of people with disabilities in the workplace. While the Chamber believes H.R. 3195 is 
oft'ered with the best of intentions to rectify perceived shortcomings in the Americans with 
Disabilities Act (the “ADA”), we respectfully disagree with respect to the impact that the bill’s 
provisions would have and, for the reasons that will be discussed more fully in this testimony, 
the Chamber opposes H.R. 3 195 as drafted. 

Perhaps my own background may lend some authority to this testimony. 1 am a 
practicing employment lawyer and a partner in the Labor and Employment department of 
Proskauer Rose LLP in Washington, D.C. 1 have had a long involvement in the issues impacting 
the inclusion of the disabled in to the workplace. In 1975, I was privileged to be appointed as the 
Director of the Office of Federal Contract Compliance Programs (“OFCCP”) and Deputy 
Assistant Secretary of the Department of Labor. In that capacity, T was responsible for reviewing 
the 1974 Amendments to the Rehabilitation Act of 1973. Subsequently, I was responsible for 
issuing the first regulations promulgated under § 503 of the Rehabilitation Act. These 
regulations require affirmative action and non-discrimination with respect to the handicapped by 
federal contractors. My agency also administered the Vietnam Era Veterans’ Readjustment 
Assistance Act of 1974, which required affirmative action and non-discrimination for Vietnam- 


T would also like to acknowledge Meredith C. Baile>', an associate at Proskauer Rose, for her invaluable assistance 
in the preparation of this testimony. 
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era veterans and disabled veterans of any era, and the first regulations under that statute were 
issued under my supervision, hr addition, the OFCCP enforced Executive Order 1 1246, as 
amended requiring non-discrimination and affirmative action by federal contractors on the basis 
of race, gender and ethnicity. 

In particular, my experience in enforcing § 503 and in supervising the final adoption of 
the post- 1 974 amendment regulations provide a valuable insight to the current legislation. 
Working on a blank slate, we understood certain principles. First, not every individual with an 
impairment would benefit from the program. To afford appropriate, targeted relief, we adopted 
as guidance the American Medical Association’s Guides to the Evaluation of Permanent 
Impairment. Second, we understood that to enforce a new requirement, we must make 
employers aware of their responsibilities and covered individuals aware of their rights. So we 
instituted an enforcement program including back pay relief as well as vigorous outreach. I have 
appended to this testimony perhaps my most cherished memento from that time in my career: a 
memorandum from my executive staff, all career employees, enumerating what was achieved 
and what precedent was set at that time. While they had kind sentiments for me, they do set forth 
what became the framework for the treatment of employees under § 503, and which had some 
influence, we believe, on the subsequent issuance of the § 504 regulations — the basis for the 
ADA. 


On July 26, 1990, the Americans with Disabilities Act of 1990 (“ADA”) was signed into 
law.' President George H.W. Bush described the ADA as an “historic new civil rights Act . . . 
the world’s first comprehensive declaration of equality for people with disabilities.”^ The goals 
of the ADA’s passage were two-fold: (I ) to provide a clear mandate for the elimination of 
discrimination against individuals with disabilities; (2) to address accommodation of disabled 
individuals in both society and the workplace. 

For seventeen years, the ADA has fulfilled its promise to the individuals it was meant to 
protect — a protected class of individuals with “disabilities.” The proposed legislation, which 
seeks to drastically alter the statutory scheme under the ADA, effectively dilutes the protections 
for those whom the ADA was originally enacted to protect. H.R. 3 1 95 will relegate the ADA to 
a statement of principle lacking the structure and content needed to sustain changes for the 
inclusion of the disabled. 

The ADA Restoration Act of 2007 


H.R. 3195 represents a radical departure from the ADA. As written, the proposed 
legislation would drastically alter the statutory scheme in that it would: 

• remove the current ADA requirement that a disability “substantially limit a major life 
activity;” 


‘ Pub. L. No. 101-336, 104 Slat 327 (1990). 

^ President George Bush. Remarks by the President During Ceremonv for the Signing of the Americans with 
Disabilities Act of 1990, available at http://viww.presidency.ucsb.edu/ws/7pid-18712 (John T. Woolley and 
Gerhard Peters, The American Presidency Project [online]. Santa Barbara, CA: University' of California (hosted), 
Gerhard Peters (database)). 
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• effectively substitute the status of “impairment” for that of a “disability” to determine 
coverage under the ADA; 

• prevent courts and employers from considering mitigating measures an individual may be 
using (such as medication or devices) when determining whether he or she is disabled; and 

• shift the burden of proof from plaintiffs to employers regarding whether an individual is 
“qualified” to perform ajob. 

Nothing justifies such a drastic overhaul of the ADA. 

The ADA was enacted in 1 990 in response to a growing public awareness and concern 
about discrimination against people with disabilities and the effects of such discrimination on the 
economic and employment opportunities available to these individuals.^ In his prepared 
statement before Congress, United States Attorney General Richard Thornburgh described the 
need to integrate disabled persons, otherwise ostracized, into the American economic and social 
fabric: “[IVljany persons with disabilities in this Nation still lead their lives in an intolerable state 
of isolation and dependence. . . . [Pjersons with disabilities are still too often shut out of the 
economic and social mainstream of American life.”"* The House Committee on Education and 
Labor’s favorabi e report on the ADA concluded that “to the extent that the changes in practices 
and attitudes brought about by the implementation of the Act ultimately assist people with 
disabilities in becoming more productive and independent members of society, both they and our 
entire society benefit,”^ There was a clear understanding by the Administration supporting the 
ADA and the relevant committees that the Act would be directed to those unfairly and wastefully 
denied opportunities to be productive participants in the economy. 

Congress recognized that the unique aspects of discrimination against individuals with 
disabilities required legislation that would be distinct from other civil rights statutes that 
preceded it. Civil rights statutes generally protect all individuals from discrimination on the 
grounds prohibited, whether it be age, sex, religion, or national origin.*’ The ADA, like the Age 
Discrimination in Employment Act, defined a distinct class to be afforded benefits and protection 
under the statute. Congress recognized it was imperative to define “disability,” as it had defined 
“age,” for purposes of extending civil rights protection to those truly in need of it. In doing so, it 
patterned the definition of disability after the Rehabilitation Act of 1973,^ which requires that an 
“individual with a handicap” be “substantially limited in one or more major life activities.”* The 


^ Lauren J. McGariW. Disabling Correciiom and Correctable Disabilities: IVhy Side Effects Might Be the Saving 
firaceo/.SuHon, KWYalcL.J. 1161,1164-5 (2000). 

^Americans with Disabilities Act of 1989: Hearing Before the Comm, of the Judiciary. 101st Cong. (1989) 
(prepared slalemeiiL of Rieh,Trd Thornburgh, Auomey General of the Uniled Stales of Ameriea), as reprinted in 
H. Comm, on Educ. and Lab.. 101“ Cong., Americans with Disabilities Act 202 1 ; 2024-5 (Comm. Print 1 990). 

’ H.R. Rep. No. 101-485, pt. 2, at 45-46, reprinted in 1990U.S.C.C.A.N. at 327-28. 

” Robert L. Burgdorf Jr., The American with Disabilities Act: Analysis and implications of a Second-Generation 
Civil Rights .Statute, 26 Hans C.R.-C.L. Rev. 413, 441 (1991). 

’ 29 U.S.C. § 794(a). 

* H R Rep. No. 485, 101st Cong. 2d Sess., pt. 2 (1990) at 27; H.R. Rep. No. 485, lOlstCong 2d Sess , pt, 3 (199) 
at 50. 
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ADA Committee reports expressly endorse this definition.® In adopting the major life activity 
requirement, the Committee reports describe the need to clarify that “disability” does not include 
“minor, trivial impairments, such as a simple infected finger.”*” 

H.R. 3195 removes the current ADA requirement that a disability “substantially limit a 
major life activity,” such that it effectively substitutes the term “impairment” for “disability.” 

This definition of disability mirrors an early version of a definition rejected by the ADA 
drafters.** Congress refused to adopt this overreaching definition because it conflicted with the 
then-fifteen year history of tj 504 of the Rehabilitation Act of 1973, created an unworkable 
standard as a matter of policy, and effectively created a universal federal employment statute, 
rather than a statute directed at dealing with disahilities. 

The definition of “disability” in H.R. 3195 undermines the original intent of the ADA in 
that it entitles anyone with a “physical or mental impairment” to the protection of the ADA.'^ 
Individuals with temporary or minor physical or mental “impairments” have not been the subject 
of such discrimination, nor have they been subject to prejudicial myths and stereotypes about 
their employability.'^ Changing the definition to provide ADA protection to individuals with 
commonplace impairments would cast the ADA’s net too wide and diffuse protections afforded 
to the truly disabled.'^* 

As a practical matter, the definition of “impairment” is so broad that any physical or 
mental health condition — no matter how minor — will satisfy the impairment requirement. 

Indeed, as the EEOC has noted, “the detennination of whether an individual has a ‘disability’ in 
not necessarily based on the name of the diagnosis of the impairment the person has, but rather 
on the effect of that impairment on the life of the individual.”'^ Because the definition of 
“physical or mental impairment” is so expansive, there has been minimal litigation regarding 
what conditions constitute “impairments.” The few courts which have addressed the issue have 
recognized that relatively minor conditions meet the definition of impairment, but not an ADA 
disability. Examples include: 

• back and knee strains,'" 

• erectile dysfunction,*’ 

® S. Rep. No. 1 16, 101st Cong. I st Scss. 22 ( 1 989); H. Rep. No. 485, lOlst Cong.. 2d Scss.. pt. 2, 52 (1990); H. 

Rep. No. 485, 1 0 1 st Cong. , 2d Sess.. pt. 2, 28 ( 1 990). 

S. Rep. No. 116, lot st Cong. 1st Scss. 23 (1990); H. Rep. No. 485, 101st Cong., 2d Scss,, pi, 2, 52 (1990). 

” The ADA drafters rejected an early version of the ADA that prohibited discrimination “because of a physical or 
mental impairment, perceived impainnent or record of impairment,” favoring instead the framework of the ADA’s 
slaltllory precursor, the Rehabilitation Act of 1 973. See Chai R. Fcldbtuni, Definiliun of Disability Under federal 
Anti-Discrimination Law: What Happened? Why? And what Can We Do About It?, 2 1 Berkley J. Emp, & Lab. L. 

91 ( 2000 ). 

P 

“ See Cliai R. Fcldbluni, Defmiliun of Disability Under Federal Anti-Discrimwalkm Law: What Happened? Why? 
And What Can We Do About It?. 21 Berkley J. Emp. & Lab. L. 91. 101 (2000) (stating that an “argument can be 
made that not every person with a phy sical or menial impaiimcnl experiences discriminalion.”)' 

Mark A. Rothenstein. et. al. Using Established Medical Criteria to Define Disability: A Proposal to Amend the 
Americans with Disabilities Act, 80 Wash. U. L.Q. 243, 251 (2002). 

Katherine Jsu Hagmann-Borenstein. Much Ado About Nothing: Has the US. Supreme Court ’s Sutton Decision 
Thwarted a Flood of Frivolous Litigation. 37 Conn. L. Rev. 1 121, 1 134 (2005). 

29 C.F.R. pt. 1630, App, § 1630.2(|). 

Benoit V. Tech. Mfg. Corp.. 331 F.3d 166 (1st Cir. 2003). 
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• headaches,'* 

• “tennis elbow.”"" 

It is, therefore, critical that the scope of the ADA definition of “disability” be sufficiently 
defined to ensure that truly disabled, but genuinely capable, individuals will receive protection 
and opportunities under the statute. The ADA’s noble purpose — the elimination of 
discrimination in employment based on stereotypes about the insurmountability of disability — 
would be debased if the statutory protections available to those who are truly disabled could be 
claimed by anyone whose disability was minor and whose relative severity of impairment was 
widely shared. 

The United States Supreme Court decisions™ that have been such a magnet for 
controversy are wholly consistent with the ADA’s language and intent. In Toyota Motor 
Manufacturing, Kentucky, Inc. v. Williams, the Court held that the phrase “substantially limits 
one or more major life activities” distinguishes a mere impairment from an actionable disability 
under the ADA.'* Similarly, in Sutton, and its companion cases, the Supreme Court ruled in a 
seven to two decision that if a person takes steps “to correct for, or mitigate, a physical or mental 
impairment, the effects of those measures — both positive and negative — must be taken into 
account when judging whether that person is ‘substantially limited’ in a major life activity. 

The problems cited by proponents of this legislation are derived, in part, from the lack of 
a simplistic “one size fits all” approach to the ADA. Determinations about who qualifies for 
protection under the law and what is required once protection is afforded are not easily solved in 
the context of disability law. This has required courts to craft a jurisprudence that addresses the 
unique facts and circumstances of each job situation.'^ The Supreme Court opinions, which are 
oft-criticized as having “unduly narrowed the broad scope of protection afforded in the ADA,”^^ 
have instead preserved the protections of the ADA by carefully crafting opinions that recognize 
the devastating effect that an expansive interpretation of “disability” could have on the ADA’s 
intended beneficiaries. 

The three cases in the “.y««oj;-trilogy” represent the Supreme Court’s careful approach. 

In Sutton, for example, plaintiffs with myopic vision attempted to use the ADA to circumvent the 
defendant airline’s minimum vision requirement to become commercial pilots. The facts in 
Sutton may have influenced the outcome: the Court might not have wanted to tell commercial 


” Arriela-Calon v. Wai-Marl I’.R., Inc.. 434 F.3d 75 (Isl Cir. 2006). 

Sinclair Williams v. Stark County fid ofComm'rs, No. 99-4081, 2001 U.S. App. LEXIS 5357 (6th Cir. 2001 ). 

” Celia r. ViUannva Univ.. No. 03-1749, 2004 U.S. App. LEXIS 21740 (3d Cir. 2004). 

Sultonv. Uniied Airlines, Inc., 527 U.S. 471 {1999), Murphy v. United Parcel Sent, 527 U.S. 516 (1999); 
.Albertson 's fnc. v. Kirkinghurg, 527 U S. 555 (1999); Toyota Motor Mfg, Ky, Inc. v. Williams. 534 U.S. 184 (2002). 
’’ Toyota, 534 U.S. at 197. It is important to note that the deeision did not eliminate all people witli carpal ttmnel 
syndrome Ironi the ADA’s protections. Tlic case merely requires Ihe individualized analysis to include an 
examination of manual tasks essential to daily living. See Commissioner Paul Steven Miller, Reclaiming the Vision: 
The .4DA and Definition of Disability. 4 1 Brandeis L. J. 769. 773 (2003). 

Sutton. 527 U.S. at 482. 

Commissioner Paul Steven Miller. Reclaiming the Vision: The ADA and Definition of Disability. 41 Brandeis L.J. 
769,771 (2003). 

ADA Restoration Act of 2007, H.R. 3195. 1 lo"' Cong. § 2 (2007). 
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airlines that they could not establish rigorous vision standards for their pilots.'^ On the same day 
it decided Svlton, the Supreme Court also issued its opinion in Albertson 's, Inc. v. K/rkinghnrg. 
The plaintiff in that case had a similar, monocular vision impairment. Justice Souter held that 
the determination of disability under the ADA is not a per se categorical test based on an 
impairment’s name or characteristics. “ The Court simply held that “the [ADA] requires 
monocular individuals, like others claiming the [ADA’s] protection, to prove a disability by 
offering evidence that the extent of the limitation in tenns of their own experience, as in loss of 
depth perception and visual field, is substantial.”^^ 

Finally, in Murphy, the plaintiff, a mechanic, was fired because he did not satisfy 
Department of Transportation (“DOT”) health standards for commercial drivers because of his 
high blood pressure. In holding that the plaintiff was not substantially limited in working, the 
court noted that there were many other jobs the plaintiff could perform, including a number of 
mechanic jobs no/ requiringDOT certification. The court pointed out that the plaintiff in fact 
“secured another job as a mechanic shortly after leaving UPS.”^* 

Proponents of this legislation claim that the &ftoH-trilogy has narrowed the protected 
class under the ADA by effectively excluding individuals who attempt to mitigate or control a 
disability. Such concerns are largely unfounded. In an explicit attempt to clarify the specific 
nature of its holding, the Supreme Court majority in Sutton was careful to identify groups of 
individuals that would still be entitled to the law’s protections."'* For example, the majority in 
Sutton responded to the dissent’s argument that viewing individuals in their corrected state 
created an overly exclusive definition of disability by pointing out that individuals with 
prosthetic limbs, for example, “may be mobile and capable of functioning in society but still be 
disabled because of a substantial limitation on their ability to walk or run.”^° The majority 
clarified that “the use or nonuse of a corrective device does not determine whether the individual 
with an impairment is disabled; that determination depends on whether the limitations an 
individual with an impaimient actually faces are substantially limiting.”'*' 

The fact that other courts have maintained the contours of the ADA legislation reinforces 
the conclusion that Supreme Court disabilities cases are undeserving of the criticism leveled by 
advocacy groups. For instance, in Nawrot i>. CPC International^^ the plaintiff sufficiently 
demonstrated that his diabetes substantially limited “his ability to think and care for himself, 
which are both major life activities. Likewise, a prosthesis may be the cause of a substantial 
limitation. In Belk v. Soiitlnvestem Bell Telephone Co.^* the court noted that, in addition to 


Mark A. Rotlienstein. et. al . . Using Established Medical Criteria to Define Disability': A Proposal to Amend the 
Americans with Disabilities Act, 80 Wasli. U. L.Q. 243, 265 (2002). 

Albertson 's. 527 U.S, at 566, 

-'M at 567. ’ 

Murphy, 521 C. 524. 

Lauren J, McGarity, Disabling Corrections and Correctable Disabilities: H'hy Side Effects Might Be the Saving 
Grace of Sutton. 1 09 Yale L . J. 1 1 6 1 . 1 1 62 (2000). 

^''Sulton, 527 U.S. al 488. 

Id. 

'^277 F.3d 896 (7"'Cir. 2002). 

Id at 905. 

194f.3d946(8'^'Cir. 1999) 
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having a “pronounced limp” because of residual effects from polio, the plaintiff s “full range of 
motion in his leg is limited by the brace” he wore for his condition. *' 

Even assuming that the courts have not struck the appropriate balance under the ADA, 
the proposed bill does not provide the “modest, reasonable legislative fix” called for by Senator 
Tom Harkin (D-TA) in response to the Supreme Court decisions.** H.R. 3195 drastically re- 
writes the ADA, without providing any degree of clarity to employers, employees, or the courts 
in resolving the basic issues of who is covered under the ADA, except, perhaps, indicating that 
everyone is to be covered.*^ The purpose of the ADA is to establish a clear and comprehensive 
prohibition of discrimination on the basis of disability and vigorous and effective remedies, and, 
in so doing, create a strong impetus for self-correction.** 

H.R. 3 195, as proposed, does not achieve this goal. Indeed, it moves the entire process 
into a mode predominated by litigation. The proponents of H.R. 3195 argue that the low success 
rate of charging parties at the EEOC and in court compels the sweeping changes contemplated 
by the bill. This argument lacks logic. It presumes that “success” is measured by lawsuits or 
that it is inconceivable that after seventeen years of experience under the ADA, employers might 
not understand their requirements and proactively move to meet them. Rather than 
acknowledging that the wisdom of President George H.W. Bush and Attorney General 
Thornburgh has been realized, the proponents of H R. 3195 offer, instead, interminable 
individual litigation instead of cooperative problem resolution. 

Because the definition of disability delineates the class of individuals protected by the 
ADA,*® expanding the definition of disabled to include all individuals with a “physical or mental 
impairmenf’ would change the scope of the ADA, and effectively negate the underlying 
legislative scheme intended to prevent, and, if necessary, remedy, disability discrimination. 
Currently, the ADA prohibits employers from discriminating “against a qualified individual with 
a disability because of the disability in regard tojob application procedures, the hiring, 
advancement, or discharge of employees . . . In addition, “discrimination” under the ADA 
includes “not making reasonable accommodations to the known physical or mental limitations of 
an otherwise qualified individual with a disability who is an applicant or employee.”*** 

The duty to provide reasonable accommodation is a fundamental component of the ADA 
given that the nature of discrimination faced by individuals is a result of a unique disability. 


” Id at 950. 

Michael Sandler, Bill Seeks to Broaden Definition of ‘Disability CQ.com. assailable at littp:/A\vvw.aapd- 
dc.org/News/adainthe/070727cq.htm. 

Mark A. Rothenslein, et. at. Using Established Medical Criteria to Define Disability': A Proposal to Amend the 
Americans with Disabilities Act. 80 Wash. U. h.Q. 243, 269-270. 

.SVe 42 U.S.C. § 12101(b). 

Mark A. Rothenstein, et. al.. Using Established Medical Criteria to Define Disability: A Proposal to Amend the 
Americans with Disabilities Act. 80 Wash. U. L.Q. 243, 296 (2002). 

‘'“42U.S,C, § 121 12(a). 

Id at § 1 211 2(b)(5)(A). 
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Thus, the reasonable accommodation process requires the employer to engage In the interactive 
process and render an individualized assessment^ to the disabled employee. The individualized 
assessment generally entails identifying the nature and extent of the impairment, the resulting 
limitations, the essential functions of the occupation, and the nexus between the worker’s 
limitations and the essential functions. From there, employers and their employees collaborate to 
identify possible options, evaluate their efficacy, and determine the most reasonable solution. 

If H.R. 3195 becomes law, every employee with an impairment will be entitled to 
reasonable accommodation from an employer for any limitation resulting from that “disability,” 
except if the employer can show undue hardship. When one remembers the broad nature of 
accommodation, the results will be overwhelming to employers. Employers can expect 
significant increases in requests for leave, modified schedules, teleworking, exceptions to 
workplace policies, and removal of marginal functions. Every employee who wants leave (full 
day, half day, intermittent) for a cold, a headache, seasonal allergy, or a bad back could be 
entitled to such leave. There is no twelve-week cap on leave as there if for FMLA; for many 
employers it will be impossible to show undue hardship even when intermittent leave for such 
conditions is over twelve weeks. 

Furthermore, this expanded right to reasonable accommodation for persons with minor 
impairments will force those with true disabilities to compete for certain limited 
accommodations. For example, there are likely to be occasions when two employees will 
compete for a reassignment, but there will be only one vacant job. That reassignment could well 
go to someone with a minor impainnent rather than the person now covered under the ADA. 
Similarly, there are only so many parking spaces next to a door. A person with a sprained ankle 
could well make a request before the person who is a paraplegic, or missing a leg, or someone 
with severe emphysema. Nothing in the bill or ADA would require or even allow an employer to 
give preference to the person with the more serious condition; under the bill there would be no 
legal difference between the sprained ankle and paraplegia. While this problem does exist to 
some extent under current law, expanding the definition to include all impairments will 
exacerbate it. 


42 

Ten years after the passage of the ADA, Chai Fcldblum described the great import of individuali/cd assessments 
with respect to disability law; 

[ljndi\'idualized assessments lie at the very- core of disability' anti-discrimination lawE 
Because one of the causes of dtscriminalion faced by people with disabilities is 
stereotypes regarding what people with disabilities are capable of doing, it is critical tliat 
each person with a disability be assessed to deleraiLne his or her capacity to do a job. 

Moreover, because an employer is obliged to make those reasonable accommodations 
that wall alloAv an employee to be qualified for a particular job, disability la^v presumes 
the need for intensive individualized assessments whenever reasonable accoimnodaiion is 
at issue. 

Chai R. Feldblum. Definition ofDisabiliiv Under Federal Anti-Discrimination T-aw: What Happened? Whv? And 
What Can We Do About It?. 21 Berkley J. Emp. &Lab. L. 9L 151-2(2000). 
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Furthermore, the bill will make it far easier to have class action lawsuits on a wide array 
of disability-related issues since there no longer will be any individualized assessment of 
“disability.” 

The underlying premise of the reasonable accommodation scheme is that the individual is 
first “qualified” under the ADA standards. Section 5 of H.R. 3195 strikes the requirement that 
an individual be “qualified” (i.e. able to perform the job with or without accommodation) before 
determining whether an employer must accommodate under the ADA. Instead, the legislation 
would place the burden on employers to prove that a disability discrimination plaintiff is “not 
qualified. 

By shifting the burden, which was fundamental to the consideration of the ADA, H.R. 
3195 makes a nullity of the basis for joint examination of the job and the accommodation. By 
removing the requirement that an individual first be “qualified,” H.R. 3195 provides no logical 
basis to retain the current statutory structures of the ADA, including the interactive process and 
individualized assessment, that have proven so valuable in advancing the rights of disabled 
individuals. It is these special features of the ADA not found in other non-discrimination laws 
which makes the ADA particularly directed to the needs of the disabled. The proposed 
legislation would eviscerate the special protections by an unreasonable stroke of a pen. 

The “ADA Restoration Act of 2007” would radically expand the ADA’ s coverage by 
redefining the term “disabled” By changing the definition of “disability” the proposed 
legislation, in turn, alters the scope of the ADA so as to make it almost unrecognizable. The 
interests of the employment community and the disabled individuals that the ADA is meant to 
protect are not mutually exclusive. The Chamber of Commerce recognizes that any statutory 
scheme deserves reexamination after seventeen years of experience. However, it rejects the 
notion that the long experience under the Rehabilitation Act of 1 973 and the ADA be tossed 
aside and replaced by a litigation regime not focused on the universally lauded goal of full 
inclusion of qualified individuals with disabilities into the mainstream of American life. 


® ADA Restoration Act of 2007, H.R. 3195. 1 10th Cong. § 5 (2007). 
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Mr. Nadler. Thank you. 

And our final witness who will he recognized for 5 minutes is 
Professor Feldblum. 

TESTIMONY OF CHAI R. FELDBLUM, PROFESSOR, 
GEORGETOWN UNIVERSITY LAW CENTER 

Ms. Feldblum. Thank you, Mr. Chairman. 

Mr. Lorber says here what he also says in his written testimony, 
that in 1989 Congress looked at a bill that would have language 
like the ADA Restoration Act and deliberately decided not to go 
that route and instead to go the route of the language in the bill 
of the ADA. And therefore, it would be impossible to say that if you 
went back to that language, that you would be restoring your in- 
tent. 

Sounds like a pretty strong argument. So I went to see what his 
citation was for that. His citation was my law review article that 
I wrote. So if you actually read the rest of the law review article, 
you see that in 1986, the National Council on Disability, as you 
have just heard from Mr. Collins, recommended that there be an 
Americans with Disabilities Act, and they recommended a set of 
language that said “physical or mental impairment,” and they had 
definitions of physical and mental impairment. 

And we all said why are you using different language? We totally 
get what you are trying to achieve, that anyone who has a physical 
or mental impairment, and was discriminated against on that 
basis, should, as you heard from Cheryl Sensenbrenner, be able to 
bring a claim. If that is what you are trying to achieve, we said, 
you don’t need to use those words. We have words that have been 
in place for 15 years. We have lots and lots of cases. And under 
those cases, everyone with a range of impairments has been cov- 
ered either under the first prong of the definition, an impairment 
that substantially limits a major life activity, or they were covered 
under the third prong, they were regarded as, they were perceived. 

So what you are trying to achieve with this language, we can 
achieve with language that has been used for 15 years. That is why 
the language in the bill from 1988 was not accepted, and instead 
we went to the language of section 504. 

Well, guess what happened? As you heard, the Supreme Court 
took the new language and started reading in all types of limita- 
tions that had never been put in there by courts in section 504. So 
now in 2007, we are back here again with the recommendation 
from the National Council on Disability saying you know what, 
maybe our first suggestion was the better one. And that is what 
H.R. 3195 does. 

So really. Members of this Subcommittee, the question before you 
is a very simple one. As a matter of policy, is the ADA doing the 
job you wanted it to do? Is it covering the people from the types 
of discrimination you wanted to stop? It is a very simple question. 
And the answer is very simple as well. The answer is no. 

Let me tell you, I worked with Larry Lorber back then, and I 
have a lot of respect for him. But there was one sentence in his 
written testimony that really caught me. It was this: “For 17 years, 
the ADA has fulfilled its promise to the individuals it was meant 
to protect, a protected class of individuals with disabilities.” 
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With all due respect, this statement is not true. If it were true, 
we would not be sitting here today. If it were true, Mr. Orr would 
still have his job in the pharmacy with a regularly scheduled half- 
hour break to take his insulin. 

So how did the promise get so messed up? You have heard al- 
ready and so I will only add two things in terms of the legal piece, 
and then I look forward to the questions. First, in the case of Sut- 
ton V. United Airlines, which you heard about, the Supreme Court 
had to decide whether the agency, the EEOC, was correct in saying 
that you don’t take into account mitigating measures when you de- 
cide if someone’s impairment “substantially” limits a major life “ac- 
tivity.” That language we gad decided to use. 

The agency was not going out on a limb when it said don’t take 
into account mitigating measures. As the Chairman noted, this 
Committee as well as three others said the same thing in its re- 
port — don’t take into account mitigating measures. 

What did the Supreme Court say? “We conclude that the ap- 
proach adopted by the agency guidelines is an impermissible inter- 
pretation of the ADA.” Wow. An impermissible interpretation of the 
ADA. How do they deal with three Committee reports that say this 
is the interpretation we want? What the Court said was, “Because 
we decide that by its terms the ADA cannot be read in this man- 
ner, we have no reason to consider the ADA’s legislative history.” 
Because the words are so clear to us about what Congress in- 
tended, we don’t have to go to the legislative history. 

The Supreme Court read the words in a certain way. If you don’t 
agree, you need to change those words. And that is the same thing 
that they did in the Toyota case in terms of reading “substantially 
limited” to create the demanding standard. If you don’t think it 
should create the demanding standard, you have to change the 
words. 

That is all that the ADA Restoration Act is doing. It is time for 
Congress to write this law more clearly and more plainly so that 
the promise of the ADA can indeed finally be fulfilled. 

Thank you. 

[The prepared statement of Ms. Feldblum follows:] 
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Mr. Chairman and Members of the Subcommittee, I am pieased to testify before 
you today. My name is Chai Feldblum, and I am a Professor of Law and Director of the 
Federal Legislation Ciinic at Georgetown University Law Center. The iawyers and 
students at the Federal Legislation Clinic provide pro bono legislative lawyering services 
to the Epilepsy Foundation in support of its efforts to advance the ADA Restoration Act. 
Today, however, I am testifying on my own behalf as an expert on the subject matter of 
this hearing. During passage of the original Americans with Disabilities Act of 1990 
(ADA), I served as one of the lead legal advisors to the disability and civil rights 
communities in the drafting and negotiating of that legislation. 

In this testimony, I provide a brief overview of the bipartisan support that 
propelled passage of the ADA in 1990 and I describe how Congress intended the ADA’s 
definition of disability to be consistent with the definition of “handicap” that had been 
applied by the courts for fifteen years under a prior disability anti-discrimination law. I 
then explain how the courts subsequently narrowed the definition of disability under the 
ADA in a manner that was inconsistent with Congressional intent and offer some 
observations on why courts may have acted in such a manner. Finally, I describe the 
specific ways in which FI.R. 3195, the ADA Restoration Act, restores original 
Congressional Intent. 

I. The Bi-Partisan Enactment of the ADA 

A first version of the ADA was introduced in April 1988 by Congressman Tony 
Coelho and 45 cosponsors in the House of Representatives and by Senators Lowell 
Weicker and Tom Harkin and twelve other cosponsors in the Senate.' This version of 
the ADA was based on a draft from the National Council on Disability (NCD), an 
independent federal agency composed of 15 members appointed by President George 
H.W. Bush which was established by Congress to advise the President and Congress 
on issues concerning people with disabilities.^ 


‘ H.R. 4498, 100th Cong., 2cl Sess., 134 Cong. Rec. H2757 (daily ed. Apr. 29, 1988) (introduction of H.R. 
4498); S. 2345, 100th Cong., 2d Sess., 134 CoNG. Rec. S5089 (daily ed. Apr. 28, 1988) (introduction of 
S. 2345). 

^ National Council on Disabilities, On the Threshold of Independence (1988), available at 
nttp://www. ncd.gov/newsroom/publications/1988Ahreshold.htm. Lowell Weicker, at that time, the 
Republican Senator from Connecticut and the ranking minority member of the Subcommittee on the 
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In May 1989, a second version of the ADA was introduced by Congressman 
Steny Hoyer and 45 cosponsors in the House of Representatives and by Senators Tom 
Harkin, Edward Kennedy, Robert Dole and 31 other cosponsors in the Senate.^ This 
version of the bill was the result of extensive discussions with a wide range of interested 
parties, including members of the disability community, the business community, and 
the first Bush Administration. '' 

Negotiations on the ADA continued within each committee that reviewed the bill 
and, in each case, the negotiations resulted in broad, bipartisan support of the 
legislation. The Senate Committee on Labor and Human Resources favorably reported 
the bill by a vote of 16-0;^ the House Committee on Education and Labor favorably 
reported the bill by a vote of 35-0;® the House Committee on Energy and Commerce 
favorably reported the bill by a vote of 40-3;'’ the House Committee on Public Works 
and Transportation favorably reported the bill by a vote of 45-5;® and the House 
Committee on the Judiciary favorably reported the bill by a vote of 32-3.® 

After being reported out of the various committees, the ADA passed by wide 
margins in the House of Representatives, by a vote of 403-20, and in the Senate, by a 
vote of 76-8,^° Both Houses of Congress subsequently passed the conference report 
by large margins as well: 91-6 in the Senate and 377-28 in the House of 
Representatives.'" 

On July 26, 1990, President George H.W. Bush signed the ADA into law, stating: 


Handicapped, was approached by the National Council on Disability to take the lead on the ADA because 
of his longstanding interest in the area of disability rights. Senator Tom Harkin, a Democratic Senator 
from iowa and Chairman of the Subcommittee on the Handicapped, worked closeiy with Senator Weicker 
in this endeavor. In the House of Representatives, Congressman Tony Coelho, a Democrat from 
California and third-ranking Member in the House Democratic Leadership, was the key ieader in the 
development of the ADA. 

^ H.R. 2273, 101st Cong., 1st Sess., 135 Cong. Rec. H1791 (daily ed. May 9, 1989); S. 933, 101st Cong., 
1st Sess., 135 Cong. Rec. S4984-98 (daily ed. May 9, 1989). 

' See Ctiai R. Feldblum, Medical Examinations and Inquiries Under the Americans with Disabilities Act: A 
View from the Inside, 64 Temple Law Review 521, 521-532 (1991) (providing brief overview of passage of 
the ADA). 

®S. Rep. No. 101-1 16 at 1 (1989). 

®H.R. Rep. No. 101-485, pt. 2, at 50 (1990). 

' H.R. Rep. No. 1 01-485, pt. 4, at 29 (1 990). 

“ H.R. Rep. No. 1 01-485, pt. 1 , at 52 (1 990). 

® H.R. Rep. No. 1 01-485, pt. 3, at 25 (1 990). 

™ 136 Cong. Rec. H2638 (daily ed. May 22, 1990); 135 Cong. Rec. SI 0803 (daily ed. Sept. 7, 1989). 

” 136 Cong. Rec. S9695 (daily ed. July 13, 1990); 136 Cong. Rec. H4629 (daily ed. July 12, 1990). 
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“[N]ow I sign legislation which takes a sledgehammer to [a] . . . wall, one 
which has for too many generations separated Americans with disabilities 
from the freedom they could glimpse, but could not grasp. Once again, 
we rejoice as this barrier falls for claiming together we will not accept, we 
will not excuse, we will not tolerate discrimination in America.”'^ 

Standing together, leaders from both parties described the ADA as "historic,” 
“landmark,” and an “emancipation proclamation for people with disabilities.”^^ 

The purpose of the original legislation was to “provide a clear and comprehensive 
national mandate for the elimination of discrimination" on the basis of disability, and “to 
provide clear, strong, consistent, enforceable standards” for addressing such 
discrimination.'"* Thus, it was the hope of Congress that people with disabilities would 
be protected from discrimination in the same manner as those who experienced 
discrimination on the basis of race, color, sex, national origin, religion, or age.’^ 

But that did not happen. In recent years, the Supreme Court has restricted the 
reach of the ADA‘s protections by narrowly construing the definition of disability contrary 
to Congressional intent. As a result, people with a wide range of impairments whom 
Congress intended to protect, including people with cancer, epilepsy, diabetes, hearing 
loss, multiple sclerosis, HIV infection, intellectual disabilities, PTSD, and many other 
impairments, are routinely found not to be “disabled” and therefore not covered by the 
ADA. 

The difficulty with this scope of coverage under the ADA is s/gm'ft'canf- studies 
show that plaintiffs lose 97% of ADA employment discrimination claims, mostly on the 
grounds that they do not meet the definition of “disability."’® The National Council on 


Remarks of President George H.W. Bush at the Signing of the Americans with Disabilities Act of 1990 
(July 26, 1990), available at http://www.eeoc.gov/ada/bushspeech.html. 

According to President George H.W. Bush, the ADA was a “landmark" law, an "historic new civil rights 
Act ... the world’s first comprehensive declaration of equality for people with disabilities." See id. 
Senator Orrin G. Hatch declared that the ADA was "historic legislation" demonstrating that "in this great 
country of freedom, ... we will go to the farthest lengths to make sure that everyone has equality and that 
everyone has a chance in this society." Senator Edward M. Kennedy called the ADA a "bill of rights" and 
"emancipation proclamation" for people with disabilities. See National Council on Disability, The 
Americans with Disabilities Act Policy ^ief Series: Righting the ADA, No. 1: Introductory Paper (October 
16, 2002), available at http://www.ncd.gov/newsroonn/publications/2002/rightingtheada.htm. 

See Americans with Disabilities Act § 2(b), 42 U.S.C. § 121 01 (b) (2007). 

42 U.S.C. §12101 (a), (b). 

Amy L. Allbright, 2006 Employment Decisions Under the ADA Title I - Survey Update, 31 Mental & 
Physical Disability L. Rep. 328, 328 (July/August 2007) (stating that in 2006, “[ojfthe 218 [employment 
discrimination] decisions that resolved the claim (and have not yet changed on appeal), 97.2 percent 
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Disability has stated that Supreme Court decisions narrowing the definition of disability 
“ha[ve] significantly diminished the civil rights of people with disabilities,” “blunt[ing] the 
Act’s impact in significant ways,” and “dramatic[ally] narrowing and weakening ... the 
protection provided by the ADA.”'^ 

As demonstrated by the legislative history, Congress never intended the ADA’s 
definition to be interpreted in such a restrictive fashion. 

II. Congressional Intent Behind the ADA’s Definition of Disability 

When writing the ADA that was introduced in 1989, Congress borrowed the 
definition of “disability” from Section 504 of the Rehabilitation Act of 1973, a 
predecessor civil rights statute for people with disabilities that covers recipients of 
federal financial assistance. Section 504 defines disability as: (1) a physical or mental 
impairment that substantially limits one or more of the major life activities of such 
individual; (2) a record of such an impairment; or (3) being regarded as having such an 
impairment.'® 

For fifteen years, the courts had interpreted this definition to cover a wide range 
of physical and mental impairments, including epilepsy, diabetes, intellectual and 


resulted in employer wins and 2.8 percent in employee wins”); see also Amy L. Allbright, 2003 
Employment Decisions Under the ADA Title I - Survey Update. 28 Mental & Physical Disability L. Rep. 
319,31 9-20 (May/June 2003) (“One such obstacle [for plaintiffs to overcome] is satisfying the 
requirements that the plaintiff meet the ADA's restrictive definition of disability - a physical or mental 
impairment that substantially limits a major life activity, a record of such an impairment, or being regarded 
as having such an impairment - and still be qualified to perform essential Job functions with or without 
reasonable accommodation. A clear majority of the employer wins in this survey were due to employees' 
failure to show that they had a protected disability.’’) (emphasis added); see also Ruth Colker, Winning 
and Losing Under the ADA. 62 Ohio St. L.J. 239, 246 (2001) (“[AJppellate litigation outcomes under the 
ADA are more pro-defendant than under other civil rights statutes."); Ruth Colker, The Americans with 
Disabilities Act: A Windfall for Defendants, 34 Harv. C.R.-C.L. L. Rev. 99, 100-01 (“[CJontrary to popular 
media accounts, defendants prevail in more than ninety-three percent of reported ADA employment 
discrimination cases decided on the merits at the trial court level. Of those oases that are appealed, 
defendants prevail in eighty-four percent of repotted cases. These results are worse than results found in 
comparable areas of the law; only prisoner rights cases fare as poorly.”). 

’ National Council on Disabilities, Righting the ADA, pt. 1 (2004), available at 
http;//www. ncd.gov/newsroom/publications/2004/righting_ada.htm. 

29 U.S.C. § 705{20)(B) (2007); see Americans with Disabilities Act, 42 U.S.C. § 12101(2) (2007). At 
the time the ADA was being drafted, Section 504 used the term “handicap” rather than “disability.” 
Section 504 has since been amended to use the term “disability.” The language of “handicap” under 
Section 504 and “disability” under the ADA is identical. 
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developmental disabilities, multiple sclerosis, PTSD, and HIV infection.'® Indeed, in 
School Board of Nassau County v. Arline, the Supreme Court explicitly acknowledged 
that Section 504’s “definition of handicap is broad,” and that by extending the definition 
to cover those “regarded as” handicapped. Congress intended to cover those who are 
not limited by an actual impairment but are instead limited by “society's accumulated 
myths and fears about disability and disease.”^® 

When the ADA was enacted, Congress consistently referred to court 
interpretations of “handicap” under Section 504 as its model for the scope of “disability” 
under the ADA. For example, the House Committee on the Judiciary observed that: 
“The ADA uses the same basic definition of 'disability' first used in the Rehabilitation Act 
of 1973 and in the Fair Housing Amendments Act of 1988. . . . [I]t has worked well since 
it was adopted in 1973.”^' The House Committee on Education and Labor and the 
Senate Committee on Labor and Human Resources made similar observations, and 
specifically referenced the breadth of the interpretation offered by the Supreme Court in 
the Arline decision. 

The committee reports also explicitly stated that mitigating measures should not 
be taken into account in determining whether a person has a “disability” for purposes of 
the ADA. As the House Committee on Education and Labor put it; 

Whether a person has a disability should be assessed without regard to the 
availability of mitigating measures, such as reasonable accommodations or 
auxiliary aids. For example, a person who is hard of hearing is substantially 
limited in the major life activity of hearing, even though the loss may be corrected 
through the use of a hearing aid. Likewise, persons with impairments, such as 
epilepsy or diabetes, which substantially limit a major life activity, are covered 


“[A]lthough there had been ... a few adverse judicial opinions under Section 504 that had rejected 
coverage for plaintiffs with some impairments, those opinions were the exception, rather than the rule, in 
litigation under the Rehabilitation Act.” Chai R. Feldblum, Definition of Disability Under Federal Anti- 
Discrimination Law: What Happened? Why? And What Can We Do About It?, 21 Berkeley J. Emp. & 
Lab. L. 91, 128 (2000) (hereinafter “Detinition of Disability"); see, e.g., Local 1812, Am. Fed’n. of Gov’t 
Employees v. U.S., 662 F. Supp. 50, 54 (D.D.C. 1987) (person with HIV disabled^ Reynolds v. Brock, 
816 F.2d 671, 673 (9th Cir. 1987) (person with epilepsy disabled); Flowers v. Webb, 676 F. Supp. 1460, 
1456 (E.D.N.Y. 1983) (person with intellectual and developmental disabilities disabled); Schmidt v. Bell, 
No. 82-1758, 1983 WL 631 , at *10 (E.D. Pa. Sept. 9, 1983) (person with PTSD disabled); Bentivegna v. 
U S. Dep’t of Labor, 694 F.2d 619, 621 (9th Cir. 1982) (person with diabetes disabled); Pushkin v. 
Regents of Univ. of Colo., 658 F.2d 1372, 1376 (10th Cir. 1981) (person with multiple sclerosis disabled). 
See School Bd. of Nassau County v. Arline, 480 U.S. 273, 284 (1 987). 

H.R. Rep. No. 101-486, pt. 3, at 27 (1990). 

’-"H.R.Rep.No. 101-485, pt. 2, at 53 (1990) (discussing Ari/ne); S. Rep. No. 101-116 at 21, 23-24 (1989) 
(discussing Section 504 and Arline). 
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under the first prong of the definition, even if the effects of the impairment are 
controlled by medication. 

As evident from the ADA’s legislative history, Congress’ decision to adopt the 
Section 504 definition of disability was a deliberate decision to cover the same wide 
group of individuals who had been covered under Section 504. Congress expected that 
the definition of “disability” would be interpreted as broadly under the ADA as it had 
been under the existing disability rights law. 

Disability rights advocates like myself - blissfully unaware of what the future 
would hold for the definition of disability - fully supported Congress’ incorporation of the 
Section 504 definition into the ADA. We agreed with Congress’ legal judgment that the 
fifteen-year-old definition would cover people with a wide range of physical and mental 
impairments, based on the record in the case law under Section 504. In addition, we 
were particularly reassured by the reasoning of the Supreme Court just two years earlier 
in the Arline case - the case so consistently referred to in the various committee 
reports. In that case, the Supreme Court had reasoned that an employer who fired an 
individual from one job because of an impairment (in that case, a teacher who had 
recovered from tuberculosis) must have regarded that individual as limited in the life 
activity of working. Under such an interpretation, the third prong of the definition was 
clearly sufficiently broad to capture any individual who had been explicitly discriminated 
against because of an impairment.^® 


H.R. REP. No. 101-485, pt. 2, at 52 (1990); see also H.R. REP. No. 101-485, pt. 3, at 28-29 (1990); S. 
Rep. No. 101-1 16 at 23 (1989). 

■ ' During oral argument in Arline, the Solicitor General had sought to reject such an interpretation of the 
“regarded as” prong of the definition of handicap, noting that such an approach would aiiow piaintiffs to 
make "a totally circular argument which lifts itself by its bootstraps.” Arline, 480 U.S, at 283 n.10 (1987). 
But the Court had responded that "[t]he argument is not circular, however, but direct.” Id. As the Court 
explained: "Congress plainly intended the Act to cover persons with a physical or mental impairment 
(whether actual, past, or perceived) that substantially limited one’s ability to work.” Id. And, as the Court 
explained.' “Such an impairment might not diminish a person's physical or mental capabilities, but could 
nevertheless substantially limit that person’s ability to work as a result of the negative reactions of others 
to the impairment.” Id. at 283; see Feldblum, Definition of Disability, supra note 19, 116-118 for a full 
analysis of the Arline opinion. 

■■ As the Senate Committee on Labor and Human Resources Report summarized the coverage under the 
third prong: “A person who is excluded from any activity covered under this Act or is otherwise 
discriminated against because of a covered entity's negative attitudes toward disability is being treated as 
having a disability which affects a major life activity. For example, if a public accommodation, such as a 
restaurant, refused entry to a person with cerebral palsy because of that person's physical appearance, 
that person would be covered under the third prong of the definition. Similarly, if an employer refuses to 
hire someone because of a fear of the ‘negative reactions’ of others to the individual, or because of the 
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We were soon to be rudely surprised by new interpretations of the definition of 
disability by various courts, including the Supreme Court. 

III. Judicial Narrowing of Coverage Under the ADA 

Over the past several years, the Supreme Court and lower courts have narrowed 
coverage under the ADA by interpreting each and every component of the ADA’s definition 
of disability in a strict and constrained fashion. This has resulted in the exclusion of many 
persons that, based on a reading of the legislative history of the ADA, Congress 
intended to protect. 

The Supreme Court has narrowed coverage under the ADA in three primary 

ways: 

(A) by requiring people alleging disability-based discrimination to meet a 
demanding standard for qualifying as "disabled”; 

(B) by requiring courts to consider mitigating measures in determining whether a 
person is “disabled"; and 

(C) by requiring people alleging that they were “regarded as" disabled to show 
that employers believed them incapable of performing not just one job, but a broad 
range of Jobs. 

A. Demanding Standard: Substantially Limits a Major Life Activity 

The Supreme Court, in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 
ruled that the words “substantially limits” and “major life activities” in the definition of 
disability “need to be interpreted strictly to create a demanding standard for qualifying 
as disabled.”^® This was contrary to the various statements in the legislative history 
indicating an assumption that the definition of disability would be interpreted broadly. 

As a result of this ruling, people alleging discrimination must now show that their 
impairments prevent or severely restrict them from doing activities that are of central 
importance to most people’s daily lives. So, according to some recent court decisions: 


employer's perception that the applicant had a disability which prevented that person from working, that 
person would be covered underthe third prong." S. Rep.No. 101-116at24 (1989). 

* Toyota Motor Mfg. Ky., inc. v. Wiiliams, 534 U.S. 184, 197 (2002). 
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► If you have muscular dystrophy and you cannot lift your arms above your 
head, but you are able to brush your teeth and wash your hair by supporting one 
arm with the other - you are not prevented/severely restricted from doing these 
life activities and therefore you are not “disabled” under the ADA.^^ 

► If you have seizures in your sleep and you wake up with bruises all down 
your arms and legs and you only get a few hours of restful sleep - you are not 
prevented/severely restricted from sleeping and therefore you are not “disabled” 
under the ADA.^® 

► If you are a right-hand dominant person whose right arm was amputated 
below the elbow, but you are not "prevented or severely restricted from doing 
activities that are of central importance to most people’s daily’s lives . . . [like] 
household chores, bathing oneself, and brushing one’s teeth,” you have only a 
“physical impairment, nothing more," and, therefore, you are not “disabled” under 
the ADA7® 

► If you experience a traumatic brain injury (causing a four-month coma, 
weeks of rehabilitation and an inability to work for fourteen years) and then 
continue to have blurred vision, dizziness, spasms in your arms and hands, 
slowed learning, headaches, poor coordination, and slowed speech - but you fail 
to demonstrate precisely how these limitations “substantially” impact your 
functioning - you are not “disabled” under the ADA,^° 

► If you experience an injury that permanently limits your use of one hand, 
that does not mean that you are “so far disabled as to fall within the restrictive 
meaning the ADA assigns to the term.*^^ 

► If you undergo a mastectomy, chemotherapy, and radiation therapy for 
breast cancer, and, as a result, you are unable to lift your arm above your head 
and you experience fatigue and concentration and memory problems, you are 
not “disabled” under the ADA because these side effects “[ajre (relatively 


McClure v. General Motors Corp., 75 Fed. Appx. 983, 2003 WL 21766539 (5th Cir. 2003). 
Equal Employment Opportunity Comm'n v. Sara Lee Corp., 237 F.3d 349 {4th Cir. 2001). 
Williams v. Cars Collision Center, LLC, No. 06 C 2105 (N.D. III. July 9, 2007). 

Phillips v. Wal-Mart Stores, Inc., 78 F. Supp. 2d 1274 (S.D. Ala. 1999). 

Tockes v. Air-Land Transport Services, Inc., 343 F.3d 895, 896 (7th Cir. 2003). 
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speaking) short-lived” and therefore “they d[o] not have a substantial and lasting 
effect on the major activities of [your] daily life."^^ 

► If you permanently injure your arm and are fired because of limitations 
resulting from that injury, but you are able to perform activities of daily living, 
"such as shaving and brushing [your] teeth, with [your] left hand," you are not 
"disabled” under the ADA because you have not "met [your] burden of showing 
that the extent of [your] limitations due to [the] impairment [is] ‘substantial.'"^^ 

► If you have intellectual and developmental disabilities (what some courts 
term “mental retardation”) that limit your ability to think, communicate, and 
interact, you may not be “disabled” because “[i]t is unclear whether thinking, 
communicating, and social interaction are ‘major life activities' under the ADA.”^"* 
And even if thinking, communicating, and interacting are sufficiently "major” life 
activities, you are still not “substantially” limited in these activities - and therefore 
not “disabled" under the ADA - if you are able to drive a car and to communicate 
with words. 

As demonstrated by these decisions, the Supreme Court’s “demanding standard 
for qualifying as disabled” has resulted in the exclusion from coverage under the ADA of 
a range of individuals that Congress intended to protect and indeed - that any ordinary 
American hearing these stories would imagine would be protected under the Americans 
with Disabilities Act. 

The Supreme Court’s narrow reading is in marked contrast to the cases that had 
been decided under Section 504 of the Rehabilitation Act, which Congress had before it 
as precedent when it enacted the ADA, In these cases, the courts had tended to decide 
questions of coverage easily and without extensive analysis.^® This narrow reading is 
likewise inconsistent with other civil rights statutes, such as the Civil Rights Act of 1964 


Pimental v. Dartmouth-Hitchcock Clinic, 236 F. Supp. 2d 177, 183 (D.N.H. 2002). 

Didierv. Schwan Food Co., 387 F. Supp. 2d 987, 991 (W.D. Ark. 2005). 

Littleton v. Wal-Mart Stores, Inc., 231 Fed. Appx. 874, 877-78 (ll*" Cir. 2007). 

Id. 

Feldbium, Definition of Disability, supra note 19, at 128; see also Consortium for Citizens with 
Disabilities, People Covered Under Section 504 of the Rehabilitation Act/People Not Covered Under the 
ADA, available at http://www.c-c-d.org/task_forces/rights/Rehab%20Act%20v%20%20ADA.pdf 
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(CRA), upon which the ADA was modeled^^ and which courts have also interpreted 
broadly.^® Indeed, under the Rehabilitation Act and Title VII of the CRA, courts rarely 
tarried long on the question of whether the plaintiff in a case was “really a handicapped 
individual,” or “really a woman,” or “really black.” Instead, these cases tended to focus 
on the essential causation requirement: i.e., had the individual proven that the alleged 
discriminatory action had been taken because of his or her handicap, race, or gender?^® 

B. Mitigating Measures 

The Supreme Court, in a trio of cases decided in June 1999, ruled that mitigating 
measures - medication, prosthetics, hearing aids, other auxiliary devices, diet and 
exercise, or any other treatment - must be considered in determining whether an 
individual's impairment substantially limits a major life activity.'” This was contrary to the 
various statements in the legislative history indicating that mitigating measures should 
not be taken into account. 

According to the Supreme Court, a person's impairment must substantially limit 
the individual in the present moment. If medication or a device takes away that limitation 
in the present moment, that person has been considered by the courts as no longer 
“disabled” under the ADA. So, according to some recent court decisions: 

► If you are fired from your job because you need a half-hour lunch break to 
take insulin for your diabetes, but that insulin helps you effectively manage your 
diabetes, you may not challenge the discrimination because you are not 
considered “disabled" within the meaning of the ADA,'*' 

► If you are fired from your job a few months after experiencing a seizure at 
work, but your epilepsy is otherwise well-managed with anti-seizure medication. 


42 U.S.C. § 12101 (2007) (“[Ujnlike individuals who have experienced discrimination on the basis of 
race, color, sex, national origin, religion, or age, individuals who have experienced discrimination on the 
basis of disability have often had no legal recourse to redress such discrimination."). 

“ See, e.g., Int’i Bhd. of Teamsters v. United States, 431 U.S. 324, 381 (1977) (Marshall and Brennan, 
JJ., concurring in part and dissenting in part) (“Title VII is a remedial statute designed to eradicate certain 
invidious employment practices . . . [and], under longstanding principles of statutory construction, the Act 
should be given a liberal interpretation.” (internal quotation marks and citation omitted)). 

* Feldblum, Definition of Disability, supra note 19, at 106. 

Sutton V. United Airlines, Inc., 527 U.S. 471 (1999); Murphy v. United Parcel Service, Inc., 527 U.S. 
516 (1999); Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555 (1999). 

Orrv. Wal-Mart Stores, Inc., 297 F.3d 720 (8th Sir. 2002). 
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you may not challenge the discrimination because you are not considered 
“disabled” within the meaning of the ADA.'*^ 

► If you are hospitalized because of heart disease and are subsequently 
fired from your job, but your heart disease is well-managed with medication, you 
may not challenge the discrimination because you are not considered “disabled” 
within the meaning of the ADA.”*^ 

► If you are fired by your employer because of a hearing impairment, but 
you wear a hearing aid that helps correct that impairment, you may not challenge 
the discrimination because you are not considered “disabled" within the meaning 
of the ADA.'” 

► If you have major depression and PTSD that are well-managed through 
medication, you may not challenge a termination that you believe was related to 
those grounds because you are not considered “disabled” under the ADA.'*^ 

► If you are fired because an examining physician determines that your 
clinical depression disqualifies you from a job, but you have successfully 
managed your condition with medication for over fifteen years, you may not 
challenge the discrimination because you are not considered “disabled” under 
the ADA,''® 

As demonstrated by these decisions, the Supreme Court’s requirement that 
courts consider mitigating measures has created an unintended paradox: people with 
serious health conditions like epilepsy and diabetes, who are fortunate enough to find 
treatment that makes them more capable and independent, and thus more able to work, 
may find they are not protected by the ADA at all because limitations arising from their 
impairments are not considered substantial enough. Ironically, the better a person 
manages his or her medical condition, the less likely that person is to be protected from 
discrimination, even if an employer admits that he or she dismissed the person because 
of that person’s (mitigated) condition. 


Todd V. Academy Corp., 57 F. Supp. 2d 448 (S.D. Tex. 1999). 

Epstein V. Kalvin-Miller International, Inc., 100 F. Supp. 2d 222, 223 (S.D.N.Y. 2000). 

” Eckhaus v. Consolidated Rail Corp., No. Civ. 00-5748<WGB), 2003 WL 23205042 (D.N.J. Dec. 24, 
2003). 

® Schrinerv. Sysco Food Serv., No. Civ. 1CV032122, 2005 WL 1498497 (M.D.Pa. June 23, 2005). 
McMullin V. Ashcroft, 337 F. Supp. 2d 1281 (D. Wyo. 2004). 
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C. Broad Range of Jobs Under “Regarded as” Prong 

Despite Congress’ citation to Arline as an exampie of the broad coverage that 
Congress expected to see under the “regarded as" prong of the definition of disability, the 
Supreme Court in Sutton v. United Airlines ruled that an employer's decision to deny an 
individuai a given job based on a perceived impairment was not sufficient to estabiish 
that the employer regarded the individual as substantially limited in the major life activity 
of working. Rather, in order to be covered under the third prong, the individual was now 
required to prove that the employer thought that the individual was incapable of 
performing a class or a broad range of jobs.*^ This was contrary to statements in the 
committee reports indicating that coverage under the third prong of the definition did not 
depend on how employers might act or think.''® 

The new formulation created by the Supreme Court erects an almost impossible 
threshold for any individual seeking coverage under this prong. The approach requires 
that an individual essentially both divine and prove an employer's subjective state of 
mind. Not only must an individual demonstrate that the employer believed the individual 
had an impairment that prevented him or her from working for that employer in that job, 
the individual must also show that the employer thought that the impairment would 
prevent the individual from performing a broad class of jobs for other employers. As it is 
safe to assume that employers do not regularly consider the panoply of other jobs that 
prospective or current employees could or could not perform - and certainly do not 
often create direct evidence of such considerations - the individual's burden becomes 
essentially insurmountable. 

So, according to some recent court decisions: 

► If you have twenty years’ experience as an offshore crane operator and 
you are not hired solely because your employer believes that you are incapable 
of performing the job based on your two prior back surgeries, the ADA does not 


Sutton, 527 U.S. at 493. 

® As the House Committee on the Judiciary Report put it: “[A] person who is rejected from a job because 
of the myths, fears and stereotypes associated with disabilities wouid be covered under this third test, 
whether or not the empioyer's perception was shared by others in the field, and whether or not the 
person's physical or mental condition would be considered a disability under the first or second part of the 
definition." H.R. Rep. No. 101-485, pt. 3, at 30 (1990). 
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protect you unless you can show that your employer believed that you were 
incapable of performing a broad range of Jobs - not just the job for which you 
were applying. 

► If you are not hired solely because your employer believes that you are 
incapable of performing the job based on your use of certain prescription drugs, 
the ADA does not protect you unless you can show that your employer believed 
that you were incapable of performing a broad range of jobs - not just the job for 
which you were applying. “ 

As the various examples under these three different categories of legal analysis 
demonstrate, the Supreme Court and the lower courts have dramatically changed the 
meaning of “disability" under the ADA over the past number of years so as to make it 
almost unrecognizable. Many of the very people whom Congress intended to protect 
are finding that they are not “disabled” under the ADA; they are never even given the 
opportunity to show they can do the job and were treated unfairly because of their 
medical condition. 

But how did this happen? How did a statutory definition that Members of 
Congress and disability rights advocates felt would ensure protection for a broad range 
of individuals end up becoming the principal means of restricting coverage under the 
ADA? 

There is a range of academic literature on this question, including some to which 
I have contributed. But let me point out here simply one observation. From my reading 
of the cases, it seems to me that the Instinctive understanding by many courts of the 
term “disability" is that it is synonymous with an “inability to work or function.” and 
concomitantly, that people with disabilities are thus necessarily viewed as significantly 
different from “the rest of us.” 

This view of disability may have been influenced by the fact that most disability 
cases heard by courts prior to the ADA regarded claims for disability payments under 
Social Security. In those cases, an individual was required to demonstrate that he or 
she had a “medically determinable physical or mental impairment” that made him or her 


E.E.O.C. V. HBH Inc., No. Civ.A. 98-2632, 1999 WL 1138533 (E.D.La. Dec. 9, 1999). 
E.E.O.C. V. J.B. Hunt Transport, Inc., 321 F.3d 69 (2d Cir. 2003). 
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unable “to engage in any substantial gainful activity” - i.e., that he or she was unable to 
work.®' Hence, it may have been difficult for courts to grasp that the Congressional 
intent under the ADA was to capture a much broader range of individuals with physical 
and mental impairments than those intended to be covered under Social Security 
disability law.®^ 

This may help to explain the mitigating measures analysis. Under Social Security 
disability law - when a court is determining whether someone should get disability 
payments because the person's impairment makes him or her unable to work - it can 
matter a great deal whether the impact of the person's impairment has been mitigated 
through medication or devices, and whether the impairment, as treated, still impacts a 
person's ability to work. 

But a civil rights law is very different. The goal of the ADA is to prohibit 
discrimination against a person because of his or her disability. A person does not have 
to be unable to work in order to face discrimination based on his or her impairment. On 
the contrary, people who are perfectly able to perform their jobs - sometimes thanks to 
the very medications or devices they use - are precisely the ones who may face 
discrimination because of myths, fears, ignorance, or stereotypes about their medical 
conditions. 

Similarly, in a civil rights context, requiring a person to meet an extremely high 
standard for qualifying as “disabled” is counter-intuitive if an employer has taken an 
adverse action based on an individual’s physical or mental impairment. Requiring the 
person to reveal private, highly personal, and potentially embarrassing facts to 
employers and judges about the various ways the individual’s impairment impacts daily 
living, simply and only to demonstrate the severity of the impairment, is completely 
unnecessary to deciding whether unjust discrimination has occurred.®® 

42 U.S.C. § 423(d)(1)(A) (2007) (SSDI); 42 U.S.C. § 1 382c(a)(3)(A) (2007) (SSI). 

“ See Feldblum, Definition of Disability, supra n. 17, at 97, 140. 

As I also note in my academic article, there are other elements that are in play here. For example, 
“EEOC regulations that emphasize individualized assessments of the impact of impairments on particular 
individuals, a sophisticated management bar trained in seminars to carefully parse the statutory text of 
the definition, and finally, the terms of the definition itself, have all resulted In a reading of the ADA that 
has radically reduced the number of people who can claim coverage under the law." Feldblum, Definition 
of Disability, supra n. 19, at 140; see also Id. at 152 ("[Wlhile individualized assessments are . . . critical In 
determining whether an individual with a disability is qualitied for a job (including whether a reasonable 
accommodation is due to an individual in a particular case), the idea that an individualized assessment 
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Finally, it is inconsistent with a civil rights law to excuse an employer’s behavior 
simply because other employers may not also act in a similar discriminatory fashion. As 
the court made clear in Arline, if an employer fires an individual expressly because of an 
impairment, that is sufficient to establish coverage for the individual under the “regarded 
as” prong of the definition of disability. Of course, an action of this nature would not 
suffice to qualify an individual for disability payments. But it certainly is sufficient to 
raise a viable claim of discrimination based on that impairment, regardless of whether 
other employers would have discriminated against the individual as well. 

IV. How the ADA Restoration Act Restores Congressional Intent 

As the Honorable Steny Hoyer stated when he and the Honorable Jim 
Sensenbrenner introduced the ADA Restoration Act of 2007 on July 26, 2007, “the point 
of the ADA is not disability; it is the prevention of wrongful and unlawful 
discrimination."®'' Courts and lawyers have spent an exorbitant amount of time and 
resources parsing the question of whether a person is really “disabled,” when the real 
question should be whether a person has been treated unfairly on the basis of an 
irrelevant personal characteristic (disability). 

The ADA Restoration Act fixes this problem by focusing a court’s attention on the 
reason for the adverse action, rather than on a person’s physical or mental condition, 
and reminding courts that - as with any other civil rights law - the ADA must be 
interpreted fairly and as Congress intended. The bill does this in two primary ways: 

First, the bill removes the phrase from the definition of “disability” - “substantially 
limits a major life activity - that courts have latched onto as the basis for a restrictive 
reading of coverage under the ADA. In its place, the bill defines the terms “physical 
impairment” and “mental impairment” along the lines traditionally used by the regulatory 
agencies. As a further precautionary measure, the bill adds a rule of construction 


would be used to determine whether one person with epiiepsy would be covered under the law, while 
another person with epilepsy would not, was completely foreign both to Section 504 jurisprudence and to 
the spirit of the ADA as envisioned by its advocates. The words of the ADA, however, can lend 
themselves to such an interpretation, and the fact that the EEOC's guidance expressly endorsed such an 
interpretation has cemented that approach in the courts.”). 

Press Release, Congressman Steny Hoyer, Hoyer Introduces Americans With Disabilities Restoration 
Act of 2007 (July 26,2007), 

available at fittp://hoyer. house. gov/Newsroom/index.asp?ID=955&DocumentType=Press+Release. 
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prohibiting courts from considering whether a person uses mitigating measures or 
considering whether the manifestations of an impairment are “episodic, in remission, or 
latent” when determining if a person has an impairment. 

This change to the definition of “disability” - while different in terms of words from 
the language in the original ADA - will actually restore the original intent of Congress in 
terms of coverage under the law. The new definition ensures that individuals with a 
wide range of physical or mental impairments are covered under the law - and are 
provided legal redress if they have been subjected to discrimination because of a 
physical or mental impairment. This last point is key. As with any other civil rights law, 
any individual claiming discrimination must bear the burden of proof that the 
discriminatory action was taken because of the impairment. This legal requirement 
ensures that the individuals Congress wanted to protect under the original ADA will be 
the ones protected under the ADA Restoration Act. 

Second, the bill modifies the general section prohibiting discrimination to frame 
the section as prohibiting discrimination "on the basis of disability," rather than the 
existing formulation that prohibits discrimination “against a qualified individual with a 
disability" in that section. This change brings the ADA into conformity with the Civil 
Rights Act of 1964, which similarly prohibits discrimination “on the basis of race, sex, 
religion, and other characteristics. This formulation ensures that courts begin their 
analysis by focusing on whether a person has proven that a challenged discriminatory 
action was taken because of a personal characteristic - in this case, disability - and not 
on whether the person has proven the existence of various complicated elements of the 
characteristic. 

Despite some stated concerns, this change does not change the right of an 
employer to defend a claimed discriminatory action on the grounds that a particular 
applicant or employee does not have the requisite qualifications for the job. The ADA 
Restoration Act does not change the existing definitions provision of the ADA - 42 
U.S.C. § 1211 1 - which provides that a “qualified individual with a disability" means an 
individual with a disability who, with or without reasonable accommodation, can perform 
the essential functions of the employment position that such individual holds or desires." 
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V. Conclusion 

Mr. Chairman, it is unfortunate that the words adopted by Congress in the ADA 
to define “disability” so easily lent themselves to the restrictive approach adopted by the 
lower courts. Congress’ intent was crystal clear when it passed the ADA. Unfortunately 
its words were not. Too many people whom Congress intended to protect have had 
their ADA claims dismissed because they have been found by the courts not to be 
sufficiently “disabled” under the courts’ misguided interpretation of the definition of 
disability under the ADA. The ADA Restoration Act of 2007 fixes this problem by 
restoring the intent and protections of the original ADA. 
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Mr. Nadler. Before recognizing myself for 5 minutes to begin the 
questioning, I will simply note the very welcome presence of Con- 
gressman Sensenbrenner, the former Chairman of this Committee, 
who is a Member of the Committee but not of the Subcommittee. 
And we welcome him to this hearing. 

Let me begin by recognizing myself for 5 minutes and ask Pro- 
fessor Feldblum first, Mr. Lorber expressed concern that the bill 
would mean that a plaintiff would no longer have to show that he 
or she is qualified for a job, that the burden would shift. Do you 
think this is a valid concern? Does the bill do that? 

Ms. Feldblum. I do not believe this is a valid concern at all. The 
bill does not change the fact that a person has to be a qualified per- 
son with a disability. It does not change the fact that a qualified 
person with a disability means someone who, with or without rea- 
sonable accommodations, can do the essential functions of the job. 
It does not change the provision in the act that says that an em- 
ployer may offer as a valid qualification standard, as a defense, a 
valid qualification standard, that screens out or attempts to screen 
out a person with a disability. 

I think it is simply a misreading of the bill. 

Mr. Nadler. Thank you. 

Mr. Lorber, you heard Mr. Orr’s testimony and you know his sit- 
uation. Do you think that the Court was correct in saying that in 
such a situation, because his diabetes is controllable, he does not 
deserve the protections of this act and therefore can be fired be- 
cause he doesn’t get the protections of the act? And do you think 
that this bill, that we should correct that? And if not, why not? And 
if yes, why? 

Mr. Lorber. Thank you, Mr. Chairman. 

There are a lot of cases, people win cases and people lose cases. 
There is a case, Lawson v. CSX. 

Mr. Nadler. Wait a minute. Let’s stick to Mr. Orr 

Mr. Lorber. It will address 

Mr. Nadler [continuing]. Because I want to use that as a type 
case. 

Mr. Lorber. Well, Lawson was a diabetes case. It was in the 7th 
Circuit. The plaintiff won the case. And that is cited in my testi- 
mony, and indeed we did provide to counsel a list of cases where 
plaintiffs won. 

The point is that Mr. Orr, as any case, has facts that may or may 
not be unique to those cases. Whether or not diabetes should be 
deemed a disability, Sutton implies that it certainly can, the 
Lawson case said it should. So that I don’t know that it is very pro- 
ductive to look at cases won and cases lost. Rather, I think we can 
look to what the impact 

Mr. Nadler. Wait a minute. Let me interrupt you right there. 

In looking at the results of any law, you have to look at the cases 
won and the cases lost to figure out what the law is doing. And I 
am frankly at a loss to interpret that last statement 

Mr. Nadler [continuing]. What? 

Mr. Lorber. We can look at cases where 

Mr. Nadler. Yes, but I am told that in 97 percent of the cases 
under the Disability Act now the plaintiff loses. 
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Mr. Lorber. Well, that figure, by the way, is not that dissimilar 
from cases under any of the civil rights laws. 

The other point that we made in the testimony is that we have 
17 years experience under the ADA. The assumption that no em- 
ployer understands its obligations and, therefore, undertakes the 
reasonable accomodation, undertakes their interactive process, so 
that the cases that go to court are often the difficult cases. The 
cases that go to court are, for whatever reason. And that, I think, 
is the fairer number and indeed the number I talked to you about 
insofar as 

Mr. Nadler. Okay. Thank you very much. 

Professor Feldblum, can you comment on the Orr and the Little- 
ton cases as to. A, fundamental fairness and, B, the intent of the 
act? 

Ms. Feldblum. Yes. And I think picking up actually on the 7th 
Circuit case that Mr. Lorber wanted to talk about, about a person 
with diabetes that did win, is going to be very useful for the Com- 
mittee. 

Mr. Orr manages, as you heard, his blood glucose levels very 
well. He has to take insulin several times a day, monitor his blood 
sugar. But if he does that, his blood glucose level is managed very 
well, so he remains well qualified. Okay? 

The ability — that management requires an accomodation of being 
able to have a regularly scheduled lunch hour. This was exactly the 
type of thing that Congress expected when it passed the ADA, that 
it would be ensuring. 

Take the person with diabetes who won in the 7th Circuit on the 
question of whether he had a disability. His blood glucose was not 
managed as well, okay? So even with taking insulin, he would have 
breakthrough moments of hypoglycemia, he would have times 
when, as the Court said, despite the most diligent care, there 
would be occasions when his ability to think coherently was signifi- 
cantly impaired, as well as his ability to function. 

He also was trying to get a reasonable accommodation. These 
cases show exactly what Cheryl Sensenbrenner was trying to show. 
The thousands of people with diabetes who manage it well will 
never get a chance to ask for a reasonable accomodation. The few 
who really with decent management are still having breakthrough 
problems will be covered, but this person will potentially end up 
losing because he wasn’t qualified. 

Mr. Nadler. My time is expired and I would like to recognize 
Mr. Davis for 5 minutes. 

We have six votes coming up, so I would like to try to conclude 
the hearing at that point. 

Mr. Davis. Thank you, Mr. Chairman. 

Ms. Sensenbrenner, let me just begin by complimenting you. I 
have always thought that I would not relish being on the other side 
of an argument from this half of the Sensenbrenner family. I can 
see I wouldn’t relish being on the opposite side of you either. So 
I compliment you for the clarity of your testimony. 

Let me just try to make a couple of quick observations, and I will 
take my 5 minutes and just perhaps provide a quick response from 
one of the witnesses. 
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This is a complicated statute, and the interplay is complex, and 
I am not going to profess that I understand it as well as I under- 
stand some of the other discrimination statutes, but this is what 
seems to be the case to me, that the Supreme Court has decided 
that the reach of this statute should essentially be the group of 
people least likely to recover under it. Okay, that is putting it in 
plain English as I can understand it. The group of people who are 
so severely restricted that they likely could never win a lawsuit 
anyway and probably couldn’t function in the workplace, it seems 
to me, is the group of litigants that the court would allow to go for- 
ward. That doesn’t make a lot of sense to me and I want to put 
that in some perspective. 

One of the problems that some of us have with the Roberts court 
and with the Rehnquist court that produced this trilogy of cases de- 
scribed today is a very straightforward one. Both those courts have 
and had activist tendencies. This is the activist tendency that I 
would note. A tendency to, number one, look at what Congress has 
done and to say we think that Congress got it wrong. We think 
that Congress was wrong in its political judgment, so therefore we 
are going to substitute our political world view for Congress’. 

There has been a second tendency to say, well, we think that em- 
ployment discrimination statutes in general have yielded too many 
frivolous claims. That perhaps explains Ledbetter, Professor 
Feldblum. That explains some of the more restrictive interpreta- 
tions of title 7 from the Rehnquist courts and the Roberts courts. 

And this is what is troubling about that. The world view that 
there are too many frivolous lawsuits, the world view that it is too 
easy for people to go into court, there may or may not, Mr. Chair- 
man, be some validity to that, but I thought it was a political judg- 
ment. And because it is a political judgment, I think the 535 of us 
in the Congress should get to make it and the President should get 
to make it. I am not comfortable with a body that is supposed to 
be calling balls and strikes and interpreting the plain language of 
statutes and interpreting congressional intent when it is manifest. 
I am not comfortable with that body deciding, you know what, we 
have a view of how the world ought to operate. 

I think that that is judicial activism, and I am as troubled by it 
as some of my colleagues are with its practice on the left. 

And I will yield back. 

Mr. Nadler. Thank the gentleman. 

I thank the witnesses. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses 
which we will forward and ask the witnesses to respond as prompt- 
ly as you can so that their answers may be made part of the record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion in the record. 

With that, and with the thanks of the Chair, this hearing is ad- 
journed. 

[Whereupon, at 11:21 a.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, Member, Subcommittee on the 

Constitution, Civil Rights, and Civil Liberties, and Chairman, Committee 

ON the Judiciary 

More than seventeen years ago. Congress passed the Americans with Disabilities 
Act to ensure independence and equality for people with disabilities. Our hopes and 
declarations for this landmark civil rights law were not timid or hollow. Our man- 
date was purposefully ambitious. We sought — for once and for all — to prohibit unfair 
discrimination based on disability. 

Through this broad mandate, we intended to protect anyone who is treated less 
favorably because of current, past, or perceived disability. It was our hope that peo- 
ple with disabilities would be protected from discrimination in the same way as 
those who experienced discrimination on the basis of race, sex, national origin, reli- 
gion, or age. 

Sadly, this has not happened because the Supreme Court has failed to interpret 
the definition of “disability” as we intended. The Court has deviated from our intent 
in two significant and critically important ways. 

First, the Court has construed the Act to allow it to consider the impact of “miti- 
gating measures” — things like medicine, hearing aids, or prosthetic devices — in de- 
termining whether an individual has a “disability” under the ADA. This means that 
individuals who are fortunate enough to find ways to help manage their condition — 
and therefore are more capable and independent — may not be entitled to the Act’s 
protections against disability discrimination because they are not considered to be 
“disabled enough” under the ADA. 

Second, the Supreme Court has interpreted the definition of “disability” too nar- 
rowly. As a result, the standard for qualifying as “disabled” is unnecessarily difficult 
to meet, thereby den3ring critical protection to many individuals with serious health 
conditions who have faced disability discrimination. 

We never intended — or expected — this to happen. As Mr. Orr, one of our witnesses 
today will explain, the ADA, as interpreted by the Court, provides little protection. 
Because Mr. Orr takes insulin and maintains a strict dietary regimen that help con- 
trol his diabetes, the courts have held that Mr. Orr’s impairment was not disabling 
enough and, therefore, he is not entitled to the ADA’s protection from discrimina- 
tion. 

There are thousands of men, women, and children who — like Mr. Orr — who are 
being denied the protections that Congress intended the ADA to provide. 

His testimony will undoubtedly underscore why H.R. 3195, the “ADA Restoration 
Act of 2007” is so critical. This bipartisan legislation, which I am proudly a cospon- 
sor of, will restore our original intent and help fulfill the ADA’s promise of basic 
equality. 
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INTRODUCTION 

Inl990, Congress and the George H.W. Bush Administration took the momentous 
and long-needed step of according people with disabilities protection from discrimination 
- the right to be treated equally and to challenge unfair treatment against them - by 
enacting the Americans with Disabilities Act (ADA). Today, large numbers of people 
with disabilities around the country find that they no longer have the rights the Congress 
and the President gave them. I am currently working on a law review article addressing 
discrimination against people with cancer; in doing research for that article, I found 
considerable statistical and anecdotal information documenting serious discrimination 
directed at people who currently have cancer and those who have previously been treated 
for cancer. Estimates of the prevalence of such discrimination in the workplace vary all 
over the board, from 5% to 90%. but considering that over 1 0 million people living in the 
United States currently have cancer or have been treated for cancer, including over two 
million who have been treated for breast cancer, and that about 40% of them are of 
working age, even the most conservative estimates mean that hundreds of thousands of 
Americans with cancer or a history of cancer have been discriminated against by their 
employers. 

Many workers facing such discrimination have sought to assert their rights under 
the ADA. All too often, however, the courts’ restrictive interpretations of the Act’s 
coverage have resulted injudicial rulings that a worker’s cancer is not a disability, much 
to the sad surprise of those who drafted and enacted the legislation. This means that 
hundreds of thousands of people who have had to battle a life-threatening disease and 
then encountered unfair and unnecessary discrimination may have no recourse under a 
law that was manifestly intended to protect them. Even those who do manage to satisfy 
the stringent criteria for disability can only do so by making obviously ofF-the-point and 
often embarrassing and painful showings of how their sexual activities or ability to 
perform personal self care or other unrelated activities are severely limited. 

The article I am working on focuses on cancer, but the same situation applies to 
many, perhaps most, other types of disabilities. Even a cursory review of the cases 
decided under the ADA reveals a plethora of court decisions in which people with 
conditions eveiyone thought were covered under the law when it was enacted have had 
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their lawsuits thrown out of court based on technical, harshly narrow interpretations of 
what a “disability” is. Statistical studies pretty consistently indicate that complainants 
prevail in fewer than one out of ten ADA Title I (employment) complaints. One of the 
studies found that courts ruled that the plaintiff had a disability in only six percent of the 
cases.* Ludicrously, employers who take drastic steps, such as termination or demotion, 
against employees because of their conditions can successfully contend that the 
conditions are not serious enough to constitute a disability. 

For these reasons, it is both an honor and a solemn responsibility for me to have 
this opportunity to submit comments to the subcommittee. In my 19 years as Professor of 
Law at the University of the District of Columbia, David A. Clarke School of Law, 1 
initially taught the School’s Constitutional Law courses, and for many years now have 
directed a clinical program in legislation - the Legislation Clinic. For over 35 years, 
however, my particular area of legal research and expertise has been the rights of people 
with disabilities. During my career, I have had the good fortune to be presented with 
some wonderful opportunities to contribute to the advancement of such rights. Chief 
among these was working for the National Council on Disability during the 
Administration of George H.W, Bush to develop the concept of an Americans with 
Disabilities Act (ADA) and then to craft the Council’s original version of the ADA. This 
is the version that Representative Tony Coelho and Senator Lowell Weiclcer had the 
vision and valor to introduce in the lOO"' Congress in 1988. 

1 subsequently worked with Members of Congress and their staffs, legal experts, 
and representatives of affected industries to revise the ADA bill for introduction in the 
101st Congress in 1989. Joined by many of his colleagues on both sides of the aisle. 
Representative Coelho again took a leadership role by sponsoring the legislation in the 
House. In October of 1989, 1 had the highly gratifying occasion of testifying before the 
predecessor of this subcommittee - on Civil and Constitutional Rights, as it was then 
known - during its consideration of the ADA. In addition to discussing some of the 
merits of the legislation generally, I testified about the prevalence of discrimination 
against people with disabilities in public accommodations and the need for a prohibition 
of discrimination by such facilities, explained some of the bill’s standards for eliminating 
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such discrimination, and listed many of the numerous accommodations the legislation 
made for the needs of small businesses. 

After the ADA was enacted in 1990, 1 had the opportunity to do some scholarly 
writing, including a hefty legal treatise and several law review articles, that discussed the 
provisions of the ADA and the court decisions that started to arise under it. I also had 
occasion to continue to work with the National Council on Disability (NCD) in 
monitoring the case law and federal enforcement eftbrts regarding the ADA. At the 
Council’s request, I developed a summary of the Supreme Court’s ADA decisions and 
their implications that is posted on the NCD website at 
http://www.ncd.gOv/newsroom/publications/2002/supremeeourt_ada.htm. 

During the Administration of George W. Bush, the NCD focused on the 
digression of some of the Supreme Court’s decisions from the intent and spirit of the 
ADA, and decided to undertake an in-depth study of the impact of these decisions, 
consistent with NCD’s statutory obligation to “gather information about the 
implementation, effectiveness, and impact of the Americans with Disabilities Act of 
1990.”2 The Council commissioned a series of policy documents discussing specific 
topics raised by problematic Supreme Court ADA decisions; 19 such topic papers have 
been issued to date. They are posted on the NCD website under the title Policy Brief 
Series: Righting the ADA Papers at 

http://www.ncd.gOv/newsroom/publications/2003/policybriefhtm. 

Based upon information uncovered in the development of these topic papers, 

NCD became convinced that corrective legislative action is called for, and accorded me 
the high honor of asking me to pull together the various strands and issues discussed in 
the individual topic papers and to draft a unified legislative proposal for getting the ADA 
back on track. The result, a report titled Righting the ADA, was issued in December of 
2004. It provides an analysis of problematic Court rulings, describes the resulting impact 
on people with disabilities, and offers legislative proposals designed to restore the ADA 
to its original intent. Out of various legislative proposals discussed in the report, NCD 
chose to consolidate its preferred solutions to the problems created by j udieial 
misinterpretation of the ADA into a single draft bill - the ADA Restoration Act. 
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NCD has sent copies of the Righting the ADA report to Congress, additional 
copies are available from the National Council, and the report is posted on the NCD 
website at http;//www.ncd.gov/newsroom/publications/2004/righting_ada.htm. For 
convenience, however, I am including as the final section of my observations the 
Executive Summary of the Righting the ADA report, which includes a Section-by-Section 
Summary and the text of the Council’s ADA Restoration Act proposal. I will only add a 
caution that the full text of the report contains considerable materials clarifying, 
explaining, and amplifying the impact of the ADA decisions of the Supreme Court and I 
strongly advise those interested in the proposals to read the full rationale that supports 
them. Much of the remainder of my comments is derived more or less directly from the 
Righting the ADA report, the series of topic papers that led up to it, and other NCD 
reports that 1 helped develop. 

BROAD BIPARTISAN SUPPORT 

President George H.W. Bush called July 26, 1990, “an incredible day. . . an 
immensely important day,” for on that date he signed into law the Americans with 
Disabilities Act (ADA). In his remarks at the signing ceremony, the President described 
the Act as an “historic new civil rights Act, ... the world’s first comprehensive declaration 
of equality for people with disabilities.” He added that “[wjith today’s signing of the 
landmark Americans with Disabilities Act, every man, woman, and child with a disability 
can now pass through once-closed doors into a bright new era of equality, independence 
and freedom.” He also noted that “my administration and the Congress have carefully 
crafted this Act.” 

A rarity about the ADA was that it was an important piece of legislation that 
almost everyone supported. The votes in Congress to pass the ADA were 
overwhelmingly in favor of passage. The Senate passed its version of the ADA bill by a 
vote of 76 to 8; the House of Representatives passed its bill 403 to 20. After differences 
were ironed out in conference, the House approved the final version of the bill by a vote 
of 377 to 28, and the Senate followed suit, adopting the final ADA bill by the lopsided 
margin of 9 1 to 6. Congressional committees that considered the ADA were equally 
united in their backing of the legislation. Two of the five committees — the Senate Labor 
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and Human Resources Committee and the House Committee on Education and Labor — 
adopted ADA bills unanimously. The Subcommittee on Civil and Constitutional Rights 
favorably reported the bill by a recorded vote of 7-1, and the House Judiciary Committee 
followed suit by a recorded vote of 32-3. None of the formal up-or-down committee 
votes on reporting out the ADA, nor any of the floor votes on passage of the legislation, 
had less than a 90 percent majority in favor of the ADA bills. 

Such overwhelming approval of a measure — with at least 9 out of 10 voting for 
it — obviously can occur only if it has both Republican and Democratic support. The 
ADA originated, as Senator Robert Dole, the Senate minority leader emphasized, “with 
an initiative of the National Council on Disability, an independent federal body 
composed of 1 5 members appointed by President Reagan and charged with reviewing all 
laws, programs, and policies of the Federal Government affecting individuals with 
disabilities,” Proposed by Reagan appointees, initially sponsored by a Republican in the 
Senate (Senator Lowell Weicker) and a Democrat in the House of Representatives 
(Representative Tony Coelho), passed by a Democrat-controlled Senate and House of 
Representatives, and supported and signed by President George H.W, Bush, the ADA 
was a model of bipartisanship. 

Before the ADA was reintroduced in the 101st Congress, ADA advocates in 
Congress determined that, to pass an effective and enforceable law, they needed the 
support of the administration and members of Congress from both major political parties. 
As Congressman Coelho would later report, “If it had become a Democratic bill, [the 
ADA] would have lost.... It had to be bipartisan.” As the ADA passed the Senate, 
Senator Dole called it “a good example of bipartisanship in action.” Likewise, President 
George H.W. Bush credited the success of the ADA to the fact that members of 
Congress, “on both sides of the political aisle” agreed to “put politics aside” to “do 
something decent, something right.” He credited the ADA’s passage to “a coalition in 
the finest spirit. Ajoining of Democrats and Republicans, Of the Legislative and the 
Executive Branches. Of federal and state agencies. Of public officials and private 
citizens. Of people with disabilities and without.” 

Members of both political parties participated in cooperative meetings to craft 
compromise provisions and revise problematic language in the bills. Republican 
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Representative Steve Bartlett described meetings with the leading House advocate for the 
ADA, Democrat Steny Hoyer, as “the most productive and satisfying legislative 
negotiations that I had ever been involved with.” 

In addition to congressional dialogue and bargaining, a key factor in obtaining 
bipartisan backing and ultimately passing the ADA was the unwavering support for the 
legislation by President George H.W. Bush and his administration. While he was Vice 
President, Mr. Bush had pledged that he would promote a civil rights act for people with 
disabilities. Two days before his inauguration as President, Mr. Bush declared, “I said 
during the campaign that disabled people have been excluded for far too long from the 
mainstream of American life. ... One step that I have discussed will be action on the 
Americans with Disabilities Act in order, in simple fairness, to provide the disabled with 
the same rights afforded others, afforded other minorities.” Early in the Senate hearings 
on the ADA, Senator Tom Harkin, a Democrat, made a remarkable statement crediting 
President George H.W. Bush's public remarks in favor of rights for people with 
disabilities: 

[W]e have had strong, strong statements made by President Bush — no President 
of the United States. Republican or Democrat, has ever said the things about 
disabled Americans that George Bush has said. No President, including the 
President who was in a wheelchair, Franklin Roosevelt. 

Senator Harkin concluded that “this bodes well” and meant that “we can work together 
with the administration, [on] both sides of the aisle...” on the ADA. 

Attorney General Dick Thornburgh formally announced the Bush administration’s 
support for the ADA during Senate hearings on the legislation. He declared, “[w]e at the 
Justice Department wholeheartedly share [the ADA’s] goals and commit ourselves, along 
with the President and the rest of his administration to a bipartisan effort to enact 
comprehensive legislation attacking discrimination in employment, public services, 
transportation, public accommodations, and telecommunications.” He added, in regard to 
the ADA bill, that “[o]ne of its most impressive strengths is its comprehensive character” 
that was consistent with President George H.W. Bush’s commitment to ensuring people 
with disabilities’ “full participation in and access to all aspects of society .” After 
Administration and Senate advocates ironed out differences on specific provisions, the 
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Administration’s express endorsement of the legislation led to a unanimous Senate 
Committee vote to report the bill out of committee, and to more than 60 Senators signing 
on as cosponsors. It also set the stage for favorable House action and final passage of the 
ADA. 

As the ADA passed the Senate, Senator Dole praised President George H.W. 

Bush for his leadership on the legislation, and declared that “[w]e would not be here 
today without the support of the President.” The senator credited a list of administration 
officials, including Chief of Staff John Sununu and Attorney General Dick Thornburgh, 
whose efforts contributed to the passage of the ADA. He also appended to his remarks a 
New York Times opinion-editorial piece about the ADA written by James S. Brady, who 
had been President Reagan’s Press Secretary. Mr. Brady wrote: 

As a Republican and a fiscal conservative, I am proud that this bill was developed 
by 15 Republicans appointed to the National Council on Disability by President 
Reagan. Many years ago, a Republican President, Dwight D. Eisenhower, urged 
that people with disabilities become taxpayers and consumers instead of being 
dependent upon costly federal benefits. The [ ADA] grows out of that 
conservative philosophy. 

NCD has observed: 

More than any other single player, the role of President Bush cannot be 
overestimated. The ADA would have made little headway were it not for the 
early and consistent support from the nation’s highest office. ...The president’s 
support brought people to the table to work out a bipartisan compromise bill 
that could obtain the support of the business community as well as that of the 
disability community. 

Acclaim for the ADA came from many other sources. Senator Dole called the 
ADA “landmark legislation” that would “bring quality to the lives of millions of 
Americans who have not had quality in the past.” Senator Hatch declared the ADA was 
“historic legislation” whose passage was “a major achievement” demonstrating that “in 
this great country of freedom, ... we will go to the farthest lengths to make sure that 
everyone has equality and that everyone has a chance in this society.” The executive 
director of the Leadership Conference on Civil Rights described the ADA as “the most 
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comprehensive civil rights measure in the past two-and-a-half decades.” Senator Edward 
M. Kennedy termed the legislation a “bill of rights” and “an emancipation proclamation” 
for people with disabilities. The late Justin Dart, who occupied disability policy positions 
in the Reagan, Bush, and Clinton administrations, called the ADA “a landmark 
commandment of fundamental human morality.” 

BACKING BY SUBSEQUENT PRESIDENTS 

In 2000, President Bill Clinton proclaimed July as “The Spirit of the ADA 
Month” and declared: 

The enactment of the Americans with Disabilities Act 1 0 years ago this month 
signaled a transformation in our Nation’s public policies toward people with 
disabilities. America is now a dramatically different — and better — country 
because of the ADA. 

In addition to citing past accomplishments and pending initiatives his administration was 
pursuing to further the implementation of the ADA, President Clinton added, “Vice 
President Gore and I are proud to join in the celebration and to renew our own pledge to 
help advance the cause of disability rights.” For his part. Vice President A1 Gore 
observed, “We know we can’t just pass a few laws and change attitudes overnight. But 
day by day, person by person, we can make a difference. Together, let’s not just 
complete the work of the ADA — let’s say to the whole world; this is one country that 
knows we don’t have a person to waste, and we’re moving into the next century — 
together.”'* 

Bipartisan support and presidential commitment to the ADA have continued. 
President George W. Bush endorsed the Act and, m February 2001, issued his “New 
Freedom Initiative,” committing his administration to ensuring the rights and inclusion of 
people with disabilities in all aspects of American life. On June 18, 2001, President Bush 
issued Executive Order No. 13217, declaring the commitment of the United States to 
community-based alternatives for individuals with disabilities. On the twelfth 
anniversary of the signing of the ADA, July 26, 2002, the President proclaimed the ADA 
to be “one of the most compassionate and successful civil rights laws in American 
history.”^ The White House also declared that “[t]he administration is committed to the 
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full enforcement of the Americans with Disabilities Act.” President Bush asserted a clear 
continuity between his commitment to the ADA and that of his father: 

[W]hen my father signed the ADA into law in 1990, he said, “We must not and 
will not rest until every man and woman with a dream has the means to achieve 
it.” Today we renew that commitment, and we continue to work for an America 
where individuals are celebrated for their abilities, not judged by their disabilities. 

WILL OF THE PEOPLE 

In enacting the ADA and in seeking its vigorous enforcement, the elected 
branches of the Federal Government — the Congress and the President — have carried out 
the will of the American people. A large majority of the public reports that it favors the 
ADA. A 2002 Harris Poll found that, of the 77 percent of Americans who said they were 
aware of the ADA, an overwhelming percentage (93 percent) reported that they “approve 
of and support it.” The ADA is supported by most of the business sector. A Harris Poll 
of business executives in 1995, for example, showed that 90 percent of the executives 
surveyed said that they supported the ADA. 

In the face of negative media reports on the ADA (often misleading and 
sometimes flatly inaccurate), most Americans are still highly favorably disposed to the 
Act. They have had experience with the realities of the ADA in their communities and 
workplaces, and have seen how people have benefited from it. They have noticed people 
with visible disabilities at stores, malls, theaters, stadiums, and museums. They have 
seen the ramps, accessible bathrooms, disabled parking spaces, and other accessibility 
features that the ADA has engendered. They encounter people who use wheelchairs now 
able to go to department stores, fast food places, and government offices. They know 
that the son of their neighbors is now living comfortably in an apartment in the 
neighborhood with appropriate support services instead of in an institutional setting. 

They are aware that sign language interpreters now are routinely present at their county 
council meetings. In these and countless other ways, they have seen the ADA in action, 
and they approve. 

IMPACT OE THE ADA 
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In a variety of ways, the ADA has lived up to the high hopes that accompanied its 
passage. The provisions of the ADA that address architectural, transportation, and 
communication accessibility have changed the face of American society in numerous 
concrete ways. A vast number of buildings and other structures have been affected by 
provisions of the ADA that make it illegal to design or construct any new place of public 
accommodation or other commercial facility without maldng it readily accessible to and 
usable by people with disabilities, or to alter such a facility without incorporating 
accessibility features. The ADA’s mass transit provisions ended decades 
of disagreements and controversy regarding many of the issues that determined exactly 
what is required of public transportation systems to avoid discriminating on the basis of 
disability. The ADA contains detailed provisions describing requirements for operators 
of bus, rail, and other public transportation systems, and intercity and commuter rail 
systems. Although implementation has been far from perfect and ADA provisions do not 
answer all the questions, much progress in transportation accessibility has been made. 

The ADA’s employment provisions have dramatically affected hiring practices by 
barring invasive preemployment questionnaires and disability inquiries and the misuse of 
preemployment physical information. These provisions also have made job 
accommodations for workers with disabilities more common than they were before the 
ADA was enacted. The ADA’s telecommunications provisions have resulted in the 
establishment of a nationwide system of relay services, which permit the use of telephone 
services by those with hearing or speech impairments, and a closed captioning 
requirement for the verbal content of all federally funded television public service 
announcements. 

Other provisions of Title 11 of the ADA (covering state and local governments) 
and Title III (covering public accommodations) have eliminated many discriminatory 
practices by private businesses and government agencies. The ADA has had a 
particularly strong impact in promoting the development of community residential, 
treatment, and care services in lieu of unnecessarily segregated large state institutions and 
nursing homes. The Act provided the impetus for President George W. Bush’ s “New 
Freedom Initiative,” issued in February 2001, committing his administration to assuring 
the rights and inclusion of people with disabilities in all aspects of American life; and for 
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Executive Order No. 13217, issued on June 18, 2001, declaring the commitment of the 
United States to community -based alternatives for people with disabilities. 

At the ADA signing ceremony, the first President Bush declared that other 
countries, including Sweden, Japan, the Soviet Union, and each of the 12 member nations 
of the European Economic Community, had announced their desire to enact similar 
legislation. In the years since its enactment, numerous other countries have been inspired 
by the ADA to seek legislation in their own jurisdictions to prohibit discrimination on the 
basis of disability. These countries have looked to the ADA, if not as a model, at least as 
a touchstone in crafting their own legislative proposals. 

In 1988, while the original ADA bills were pending before Congress, the 
Presidential Commission on the Human Immunodeficiency Virus (HIV) Epidemic 
endorsed the legislation and recommended that the ADA should serve as a vehicle for 
protecting from discrimination people with HIV infection. The ADA has proved to be 
the principal civil rights law protecting people with HIV from the sometimes egregious 
discriminatory actions directed at them. 

In a broader sense, the ADA has, as the Council has observed in a report issued in 
2000, “begun to transform the social fabric of our nation” : 

It has brought the principle of disability civil rights into the mainstream of public 
policy. The law, coupled with the disability rights movement that produced a 
climate where such legislation could be enacted, has impacted fundamentally the 
way Americans perceive disability. The placement of disability discrimination 
on a par with race or gender discrimination exposed the common experiences 
of prejudice and segregation and provided clear rationale for the elimination 
of disability discrimination in this country. The ADA has become a symbol, 
internationally, of the promise of human and civil rights, and a blueprint for 
policy development in other countries. It has changed permanently the 
architectural and telecommunications landscape of the United States. It has 
created increased recognition and understanding of the manner in which the 
physical and social environment can pose discriminatory barriers to people with 
disabilities. It is a vehicle through which people with disabilities have made their 
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political Influence felt, and it continues to be a unifying focus for the disability 
rights movement.® 

This is not to ignore the fact that there are huge gaps in enforcement of the ADA’s 
requirements or that some covered entities have taken an I-won’t-do-anything-until-I’m- 
sued attitude toward the obligations imposed by the law. Indeed, the Promises io Keep 
report, from which the preceding quotations were taken, described a variety of problems 
and weaknesses in federal enforcement of the ADA and presented recommendations for 
remedying such deficiencies. 

Numerous people with disabilities, however, have declared that the ADA has 
played an important role in improving their lives. In 1995, NCD issued a report titled 
Voices of Freedimt: America Speaks Oul on the ADA, in which it presented a large 
number of statements by individuals with disabilities talking about the impact of the 
ADA. The following is a tiny sampling of the thousands of statements NCD received: 

The ADA is fantastic. I can go out and participate. The ADA makes me feel like 
I’m one of the gang. (Sandra Brent, Arkansas) 

Even though we had the Rehab Act of 1973, it took the ADA to make real change. 
The ADA has given me hope, independence, and dignity. ( Yadi Mark, Louisiana) 
Because of the ADA, 1 have more of the opportunities that other people have. 

Now I feel like a participant in life, not a spectator. (Brenda Henry, Kansas) 

A successful person with a disability was once thought of as unusual. Now 
successful people with disabilities are the rule. It’s the ADA that has opened the 
door. (Donna Smith-Whitty, Mississippi)’ 

The report presented statements by people with disabilities about their 
experiences with the ADA in various aspects of their lives, including access to the 
physical environment, access to employment opportunities, communication mobility, and 
self Image. The report concluded that, 

. ..the actual research data and the experiences of people with disabilities, of their 
family members, of businesses, and of public servants, [demonstrates] that this 
relatively new law has begun to move us rapidly toward a society in which all 
Americans can live, attend school, obtain employment, be a part of a family, and 
be a part of a community in spite of the presence of a disability. What is needed 


13 



99 


now is a renewed commitment to the goals of the Act (which were crafted under 
unprecedented bipartisan efforts), sufficient resources to support further education 
and training concerning the ADA, and effective enforcement * 

In a similar vein, President George W. Bush declared the following in 2002: 

In the 12 years since President George H.W. Bush signed the ADA into law, more 
people with disabilities are participating fully in our society than ever before. As 
we mark this important anniversary, we celebrate the positive effect this landmark 
legislation has had upon our Nation, and we recognize the important influence it 
has had in improving employment opportunities, government services, public 
accommodations, transportation, and telecommunications for those with 
disabilities. 

Today, Americans with disabilities enjoy greatly improved access to countless 
facets of life; but more needs to be done. We must continue to build on the 
important foundations established by the ADA. Too many Americans with 
disabilities remain isolated, dependent, and deprived of the tools they need to 
enjoy all that our Nation has to offer.^ 

JUDICIAL RESISTANCE 

In light of the overwhelming endorsement of the ADA by Congress in enacting it, 
by the Presidents in office at and since its enactment, and by the majority of the general 
public, it is surprising and disappointing that the judiciary all too often has given the Act 
the cold shoulder. Problematic judicial interpretations have blunted the Act’s impact in 
significant ways. The National Council on Disability, numerous legal commentators, and 
large numbers of people with disabilities have become increasingly concerned about 
certain interpretations and limitations placed on the ADA in decisions of the U.S. 
Supreme Court. 

This is not to suggest that all the rulings of the high court on the ADA have been 
negative. Among favorable decisions, the U.S. Supreme Court has (1) upheld the ADA’s 
integration requirement and applied it to prohibit unnecessary segregation of people 
receiving residential services from the states; (2) held the ADA applicable to protect 
prisoners in state penal systems; (3) held that the ADA prohibits discrimination by a 
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dentist against a person with HIV infection; (4) ruled that the ADA required the PGA to 
allow a golfer with a mobility impairment to use a golf cart in tournament play as a 
“reasonable modification”; and ruled that the ADA protects the rights of people with 
disabilities to have access to the courts. But while not all of the Courf s ADA decisions 
are objectionable, those that are have had a serious negative impact. They have placed 
severe restrictions on the class of persons protected by the ADA, have nairowed the 
remedies available to complainants who successfully prove violations of the Act, have 
expanded the defenses available to employers, and have even called into question the 
very legality of some parts of the Act. NCD’s policy paper. The Impact of the Supreme 
Court’s ADA Decisions on the Rights of Persons with Disabilities, explores the effect 
such decisions have had on individuals with disabilities. Paper No. 7 of NCD’s Po/icy 
Brief Series: Righting the ADA Papers can be found at 
http://www.ncd.aov/newsroom/publications/2003/Dolicvbriefhtm . 

Media coverage of the Court’s ADA decisions has made matters worse. While 
such coverage has not been uniformly negative, a significant portion of it has been 
misleading, presenting the Act in a highly unfavorable light and placing a negative “spin” 
on the ADA, the court decisions interpreting it, and its impact on American society. 
NCD’s extensive and detailed policy paper. Negative Media Portrayals of the ADA, 
discusses prevalent media-fed myths about the ADA. Paper No. 5 of NCD’s Policy Brief 
Series: Righting the ADA Papers can be found at 
httn://www.ncd.gov/newsroom/publications/2003/policvbriefhtm 

Tnhibitive court decisions combined with harmful media perspectives have caused 
the ADA to be the object of frequent misunderstanding, confusion, and even derision. 

The detrimental pronouncements of the courts and negative impressions of the ADA 
fostered by media mischaracterizations have fed on one another and have generated 
increasing misunderstandings of the Act’s underlying purposes and vision, frustrated 
some of its central aims, and narrowed the scope and degree of its influence. 

PROBLEMATIC INTERPRETATIONS OF THE ADA 

A. Surprising Problems with the Definition of Disability 
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When Congress passed the ADA and President George H.W. Bush signed it into 
law, hardly anyone expected trouble in the courts with the definition of disability. 
Congress played it safe by adopting in the ADA a definition of disability that was the 
same as the definition of “handicap” under the Rehabilitation Act. That definition was 
enacted in 1974 and clarified in regulations issued under Section 504 of the 
Rehabilitation Act. Because the definition was a broad and relatively uncontroversial 
one, defendants seldom challenged plaintiffs’ claims of having a disability.’” In 1984, a 
federal district court noted that, after 10 years’ experience with the Rehabilitation Act 
definition, only one court found a Section 504 plaintiff not to have a “handicap.”” 

In 1987, the U.S. Supreme Court made it abundantly clear that the definition of 
“handicap” under Section 504 was very broad. In School Board of Nassau County v. 
Arline, the Court took an expansive and nontechnical view of the definition. The Court 
found that Ms. Arline’s history of hospitalization for infectious tuberculosis was “more 
than sufficienf’ to establish that she had “a record of’ a disability under Section 504 of 
the Rehabilitation Act. The Court made this ruling even though her discharge from her 
job was not because of her hospitalization. The Court displayed a lenient interpretation 
of what a plaintiff needed to show to invoke the protection of the statute. It noted that, in 
establishing the new definition of disability in 1974, Congress had expanded the 
definition “so as to preclude discrimination against '[a] person who has a record of, or is 
regarded as having, an impairment [but who] may at present have no actual incapacity at 
all.’” 

The Court declared that the “basic purpose of Section 504” was to ensure that 
individuals “are not denied jobs or other benefits because of the prejudiced attitudes or 
the ignorance of others” or “reflexive reactions to actual or perceived [disabilities]” and 
that the legislative history of the definition of disability “demonstrates that Congress was 
as concerned about the effect of an impairment on others as it was about its effect on the 
individual.” The Court elaborated as follows: 

Congress extended coverage ... to those individuals who are simply “regarded 
as having” a physical or mental impairment. The Senate Report provides as an 
example of a person who would be covered under this subsection “a person with 
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some kind of visible physical impairment which in fact does not substantially 
limit that person's functioning ” Such an impairment might not diminish a 
person’s physical or mental capabilities, but could nevertheless substantially limit 
that person’s ability to work as a result of the negative reactions of others to the 
impairment. 

When Congress was considering the ADA, the Supreme Court’s decision in 
School Board of Nassau County v. Arline was the leading legal precedent on the 
definition of disability. The Arfme ruling was expressly relied on in several ADA 
committee reports discussing the definition of disability, including the report of the 
House Judiciary Committee, which quoted the exact language of the Court as set out 
above, 

This was the legal background when Congress adopted the essentially identical 
definition of disability in the ADA. To further ensure that the definition of disability and 
other provisions of the ADA would not receive restrictive interpretations, Congress 
included in the ADA a provision requiring that “nothing” in the ADA was to “be 
construed to apply a lesser standard” than is applied under the relevant sections of the 
Rehabilitation Act, including Section 504, and the regulations promulgating them. In his 
remarks at the ADA signing ceremony. President George H W. Bush pointed with pride 
to the ADA’s “piggybacking” on Rehabilitation Act language: 

The administration worked closely with the Congress to ensure that, wherever 
possible, existing language and standards from the Rehabilitation Act were 
incorporated into the ADA. The Rehabilitation Act standards are already familiar 
to large segments of the private sector that are either federal contractors or 
recipients of federal funds. Because the Rehabilitation Act was enacted 1 7 years 
ago, there is already an extensive body of law interpreting the requirements of that 
Act. 

Accordingly, at the time of the ADA’s enactment, it seemed clear that most ADA 
plaintiffs would not find it particularly difficult to establish that they had a disability. 
NCD issued two policy papers that discuss the care with which the ADA definition of 
disability was selected and the breadth of that definition. A Carefully Constructed Law 
and Broad or Narrcrw Construction of the ADA, papers No. 2 and No. 4, respectively, of 
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NCD’ s Policy Brief Series: Righting the ADA Papers, can be found at 
http://www.ncd.i;ov/newsroom/publications/2003/Dolicvbrief.htm . 

For some time after the ADA was signed into law, the pattern of broad and 
inclusive interpretation of the definition of disability, established under Section 504, 
continued under the ADA. In 1996, a federal district court declared that “it is the rare 
case when the matter of whether an individual has a disability is even disputed.”*^ As 
some lower courts, however, began to take restrictive views of the concept of disability, 
defendants took note, and disability began to be contested in more and more cases. 

Beginning with its decision in United Airlines m 1999,theU.S. Supreme 

Court started to turn its back on the broad, relaxed interpretation of disability endorsed by 
the Court in the Arline decision. By the time of the Toyota Motor Manufacturing, 
Kentucky, Inc. v. Williams decision in 2002, the Court was espousing the view that the 
definition should be “interpreted strictly to create a demanding standard for qualifying as 
disabled.” This stance is directly contrary to what the Congress and the President 
intended when they enacted the ADA. 

The result of the Court’s harsh and restrictive approach to defining disability 
places difficult, technical, and sometimes insurmountable evidentiary burdens on people 
who have experienced discrimination. The focus of many time-consuming and expensive 
legal battles is on the characteristics of the person subjected to discrimination rather than 
on the alleged discriminatory treatment meted out by the accused party. The ADA was 
intended to regulate the conduct of employers and other covered entities, and to induce 
them to end discrimination. To the extent that these parties can divert the focus to a 
microscopic dissection of the complaining party, central objectives of the law are being 
frustrated. 

Other governments and judicial forums have rejected the Supreme Court’s 
restrictive interpretation of disability. Thus, courts in the individual states*’' and in other 
countries*’ have embraced more inclusive interpretations of who has a disability under 
nondiscrimination laws. And legislatures in the states*® and in other countries*^ 
deliberately have rejected the narrow approach under U.S. law as enunciated in the 
Supreme Court’s decisions. 
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B. Specific Problems with the Interpretation of Disability 

In its Righting the ADA report, the National Council on Disability described nine 
issues to which the Supreme Court’s narrow approach to the definition of disability in the 
ADA had led it to deviate from the legislative intent with harmful consequences. These 
issues were: 

(1) Consideration of Mitigating Measures in Determining Disability, 

(2) Substantial Limitation of a Major Life Activity, 

(3) Employment as a Major Life Activity, 

(4) The “Class or Broad Range of Jobs” Standard, 

(5) “Regarded As” Having a Disability, 

(6) Validity of and Deference to Be Accorded Federal Regulations Implementing 

the ADA ’s Definition of Disability, 

(7) Duration Limitation on What Constitutes a Disability, 

(8) Per Se Disabilities, and 

(9) Restrictive Interpretation of the Definition of Disability 

to Create a Demanding Standard. 

In regard to each of these issues, the report describes “What the Supreme Court 
Did,” analyzes the “Significance of the Court's Action,” and gives specific “Examples of 
Impacf of the rulings. A subsequent section of the report, titled “Principles and 
Assumptions Regarding the Definition of Disability When the ADA Was Enacted That 
Have Been Disregarded or Contradicted by the Supreme Court” presents 1 1 important 
ways in which the Court’s ADA definitions decisions deviate from expectations in place 
when the ADA was negotiated debated and enacted. For the sake of brevity, that 
information is not reiterated here, but the discussion of one of the issues — mitigating 
measures — that follows hopefully exemplifies the kinds of serious problems the Court’ s 
approach to the definition has caused. 

Before the Supreme Court upset the applecart, all the relevant authorities were 
nearly unanimous in the view that mitigating measures should not be considered in 
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deciding whether a person has a disability under the ADA. Even before the ADA was 
enacted, the committee reports on the pending legislation declared clearly that mitigating 
measures should not be factored in. The three ADA Committee Reports that addressed 
the issue all concurred that mitigating measures are not to be taken into account when 
determining whether an individual has a disability. The House Committee on the 
Judiciaiy declared unequivocally that“[t]he impairment should be assessed without 
considering whether mitigating measures ... would result in a less-than-substantial 
limitation,”** To illustrate the application of this approach, the Committee discussed the 
examples of a person with epilepsy whose condition is mitigated by medication and of a 
person with a hearing impairment whose hearing loss is corrected by the use of a hearing 
aid. In the Committee’s view, these individuals would be covered by the ADA. 

In a sharp break from the legislative history of the ADA, the position of the 
executive agencies responsible for enforcing the ADA, and the prior rulings of eight of 
the nine federal courts of appeal that had addressed the issue, the Supreme Court decided, 
in its rulings in the SuHon v. United Airlines, Inc. .Murphy v. United Parcel Service, and 
Albertson 's, Inc. v. Kirkinghurg cases, that mitigating measures should be considered in 
determining whether an individual has a disability under the ADA. The Supreme Court’s 
position on mitigating measures ignores the rationale that led courts, regulatory agencies, 
and Congress to take a contrary position — that unless you disregard mitigating measures 
in determining eligibility for ADA protection, you shield much discrimination on the 
basis of disability from effective challenge. 

The result of the Court’s rulings on mitigating measures turns the ADA’s 
definition of disability into an instrument for screening out large groups of individuals 
with disabilities from the coverage of the Act, and thereby insulating from challenge 
many instances of the pervasive unfair and unnecessary discrimination that the law 
sought to prohibit. To the extent that mitigating measures are successful in managing an 
individual’s condition, the Supreme Court’s stance on mitigating measures deprives the 
individual of the right to maintain an ADA action to challenge acts of disability 
discrimination she or he has experienced, because such a person is not eligible for the 
ADA’s protection. This means an employer or other covered entity may discriminate 
with impunity against such individuals in various flagrant and covert ways. NCD issued 
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a policy paper examining the function and types of mitigating measures, discussing the 
near consensus in the law prior to the Supreme Court’s taking a contrary position, and 
describing the repercussions of the Court’s position. The Role of Mitigating Measures in 
the Narrowing of the ADA 's Coverage, paper No. 1 1 oi'HCD’ s Policy Brief Series: 
Righting the ADA Papers, can be found at 

http://www.ncd.gOv/newsroom/tmblications/2003/Dolicvbrief.htm . 

Taking the condition of epilepsy to illustrate, before the Supreme Court’s rulings 
in Snltori, Murphy, and Kirkingburg, “a person [with] epilepsy would receive nearly 
automatic ADA protection,”''^ consistent with statements in the ADA legislative history 
and regulatory guidance. The ADA regulatory commentary of the Equal Employment 
Opportunity Commission (EEOC) and Department of Justice (DOJ) specifically declared 
that an individual with epilepsy would remain within the coverage of the ADA even if the 
effects of the condition were controlled by medication. 

The situation changed dramatically with the Supreme Court’s mitigating measures 
decisions. To the extent that a covered entity can successfully demonstrate (after 
extensive, intrusive discovery into the details of the person’s condition) that an 
individual’s epilepsy is effectively controlled by medication, the individual cannot 
challenge the discriminatory actions of the covered entity. This is true even if the 
employer or other covered entity has an express policy against the hiring of people with 
epilepsy; puts up signs that say, “epileptics not welcome here”; inaccurately assumes that 
all persons with epilepsy are inherently unsafe; or has the irrational belief that epilepsy is 
contagious. The unfairness or irrationality of the covered entity’s actions and 
motivations, including stereotypes, fears, assumptions, and other forms of prejudice, 
cannot be challenged by a person whose condition is mitigated. The end result is that it is 
a rare plaintiff who is in a position to challenge even the most egregious and outrageous 
discrimination involving a condition that can be mitigated. One study, by the Epilepsy 
Legal Defense Fund, found that, of 36 cases in which courts had ruled on the issue since 
the Supreme Court issued its decision in Sutton v. United Airlines, 32 had decided that 
epilepsy was not a disability. 

Epilepsy is an illustrative example, but the same principles apply to diabetes, 
various psychiatric disabilities, hypertension, arthritis, and numerous other conditions 
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that, for some individuals, can be controlled by medication. Moreover, the same 
problems arise with conditions for which techniques and devices other than medication 
provide an avenue for mitigation. Thus, a company that discriminates against people 
who use hearing aids will be insulated from challenge by people for whom the hearing 
aids are effective in offsetting, to some degree, diminution of functional ability to hear. 
Other mitigating measures, including prosthetic devices, can raise the same issues - to 
the extent that they are successful, they may lead to an argument that the person does not 
have a disability, even if she or he is discriminated against precisely because of the 
underlying condition or even the use of the mitigating measure itself. Obviously, this is 
directly contrary to the stated intentions of the House Judiciary Committee and the 
Congress as a whole. 

C. Misconstruing a Central Premise Underlying the ADA 

Courts that have espoused restrictive interpretations of the definition of disability 
under the ADA have truly missed the boat on disability. They have exhibited long-held, 
antiquated notions about disability and about the role of government in addressing 
disability. If courts think of people with disabilities as not capable of working, for 
example, anyone who is able to work must not be disabled. Similarly, access barriers 
were historically viewed by many people as being barriers because of an individual's 
disability, as opposed to the problem being the barrier itself When a person with a 
mobility impairment, for example, could not cross a street with curbs, the person's 
disability was considered to be the reason, as opposed to recognizing that the design of 
the curb was deficient because it was done with only certain types of people in mind, 
when it could just as easily have been designed to be usable by all. The ADA embodies a 
social concept of discrimination that views many limitations resulting from actual or 
perceived impairments as flowing, not from limitations of the individual, but, rather, from 
the existence of unnecessary barriers to full participation in society and its institutions. 
The social model is at variance with the medical model of disability that centers on 
assessments of the degree of a person’s functional limitation.' 

1 In light of the courts' failure to appreciate and appfy the social model of disabilitv’ discrimination. NCD's 
Righling the ADA report suggests that Uic social model should be made explicit by incoiporaUi^ 
it as an additional ADA finding as follows: 
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I once wrote that “[djisability nondiscrimination laws, such as the Americans with 
Disabilities Act, and the disability rights movement that spawned them have, at their 
core, a central premise both simple and profound ... that people denominated as 
‘disabled’ are just people — not different in any critical way from other people.” ^ To 
elaborate a bit on that idea, I wrote a section titled “People with Disabilities "People with 
Disabilities as Regular Joes and Janes” that I shall take the liberty of quoting from here: 

Over thirty years ago. Jacobus tenBroek characterized people with 
disabilities as "normal people caught at a physical and social disadvantage." In 
his remark. Professor tenBroek captured a truth that is both the guiding star and 
essential foundation ... - that individuals with disabilities are just people, not 
essentially different from other people. Though this proposition is relatively 
simple to state, its acceptance is the single most universal aspiration of most 
individuals with disabilities, a central tenet of the Disability Rights Movement, 
and a sine qtia non of real equality for people with disabilities. 

This helps to explain why terminology in regard to disabilities has been a 
sensitive issue. People with disabilities have come to recognize that processes by 
which they are assigned labels have reinforced the perception that they are 
substantially different from others. In response, they have strongly insisted that 
"we are 'people first,'" and have demanded that their common humanity be 
aclcnowledged rather than their differentness magnified. It also explains why 
many individuals with disabilities resist attempts to characterize them as "special" 
or their daily accomplishments as "inspirational” or "courageous." At best, such 


Discrimination on the basis of disability is the result of the intcraetion between an individual’s 
actual or perceh ed impairment and attitiidinal, societal, and institutional barriers: individuals with 
a range of acUial or perceived physical or menial iinpairmenls olten experience denial or liinilalion 
of opportunities resulting from attitiidinal barriers, including negative stereotypes, fear, 
ignorance, and prejudice, in addition to institutional and societal barriers, including arcliitectural. 
liansporlation, and coimnunicalion barriers, and ihc refusal lo inalcc reasonable modifications to 
policies, practices, or procedures, orto provide reasonable accommodations or auxiliary^ aids and 
services. 

Id. at 109. 

^ RobertL. Burgdorf Jr. "Substantially Limited" Protection from Disability Discrimination: The Special 
Treainieni Mode! and Misconsiruciions of the Definition of Disability, 42 V!LL.^ov-A.L.avv Review 409 
(1997). 
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characterizations mark the individual so labeled as extraordinary and different 
from the rest of the population and one whose accomplishments and success are a 
surprise; at worst, they suggest that the speaker is saying "Being who you are is so 
bad that I could not face it — I would just give up," "Your limitations are so severe 
that I don't see how you accomplish anything," or even "I would rather be dead 
than to live with your impairments." People with disabilities do not view their 
going about the tasks and trials involved in ordinary activities and trying to have 
accomplishments and success as something atypical and heroic. They would 
prefer to be seen for what they are, as ordinary individuals pursuing the same 
types of goals — love, success, sexual fulfillment, contributing to society, material 
comforts, etc. — as other folks. 

The "integration" that is required under the ADA and Sections 501, 503, 
and 504, and the "full participation” that is the ultimate objective of federal laws 
relating to disabilities dictate that individuals with disabilities not be 
unnecessarily differentiated from the rest of society. To achieve this end, analysis 
under these laws should not focus on differentiating characteristics of the 
individual alleging discrimination, but instead on the practices and operations of 
covered entities to determine whether or not they are in fact discriminatory, when 
examined in light of latent flexibility in structuring and modifying tasks, 
programs, facilities, and opportunities. Legal standards imposed under these laws 
should serve to eliminate practices, policies, barriers, and other mechanisms that 
discriminate on the basis of disability, not to eliminate as many people as possible 
from the protection provided in these laws. In short, these laws seek to promote 
real equality, not to protect a special group.'’ 

Despite common misconceptions that there are two distinct groups in society — 
those with disabilities and those without — and that it is possible to draw sharp 
distinctions between these two groups, people actually vary across a whole spectrum of 
infinitely small gradations of ability with regard to each individual functional skill. And 
the importance of particular functional skills varies immensely according to the situation. 


^ Id. at 534-536 (footnotes omitted). 
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and can be greatly affected by the availability or unavailability of accommodations and 
alternative methods of doing things. This human "spectrum of abilities" was recognized 
in a 1983 report by the U S. Commission on Civil Rights - Accommodatwg the Spectrum 
of Individual Abilities. The Commission noted that, while the popular view is that people 
with disabilities are impaired in ways that make them sharply distinguishable from 
nondisabled people, instead of two separate and distinct classes, there are in fact 
"spectrums of physical and mental abilities that range from superlative to minimal or 
nonfunctional."'^ In some of its publications, the National Council on Disability has 
explained and elaborated on the spectrum of abilities concept.^ 

In addition, authorities on disability are generally in agreement that the concept of 
disability entails a social judgment; people come to have a disability when they are 
viewed and treated as having one by other people. As the U.S. Commission on Civil 
Rights put it in Accommodating the Spectium of Individual Abilities, "people are made 
different - that is socially differentiated — by the process of being seen and treated as 
different in a system of social practices that crystallizes distinctions Thus, the 
experience of disability is closely linked to the concept of discrimination. Individuals 
may encounter discrimination on the basis of disability whether or not they previously 
thought of themselves as having a disability, and whether or not they meet foreordained, 
medically oriented criteria. To achieve its purposes of eliminating discrimination and 
achieving integration, the ADA should reduce the unnecessary differentiation of people 
because of actual, perceived, or former physical and mental characteristics, It 
emphatically should not force people to demonstrate their differentness as a prerequisite 
to receiving protection under the Act. 

The ADA is based on a social or civil rights model (sometimes referred to as a 
socio-political model), in contrast to the traditional "medical model." It views the 
limitations that arise from disabilities as largely the result of prejudice and discrimination 

" U.S. Commission on Ci\’ilRiglits.,4ccowwiot/tift>?g the Spectrum of Individual Abiiities {\9%y), atp. 87. 

^ See, for e.xainple, National Coiineil on Disabihly, The Americans with DisabilUies Act Policy Brief Series: 
Righting the ADA, No. 5, "Negative Media Portrayahi of the ADA" dX. 
http:/A\v\vv.ncd.go^’/newsroo m/publications/2 003/polic>'biief.htnL 

^Accommodating the Spectrum of Jndmdual Abilities, p. 95. n. 17). 
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rather than as purely the inevitable result of deficits in the individual. Sociology 
Professor Richard K. Scotch, a disability policy author, has written: 

In the socio-political model, disability is viewed not as a physical or mental 
impairment, but as a social construction shaped by environmental factors, 
including physical characteristics built into the environment, cultural attitudes and 
social behaviors, and the institutionalized rules, procedures, and practices of 
private entities and public organizations. All of these, in turn, reflect overly 
narrow assumptions about what constitutes the normal range of human 
functioning.^ 

Law Professor Linda Hamilton Krieger has written that the ADA's concept of 
disability views it "not only in terms of the internal attributes of the arguably disabled 
individual, but also in terms of external attributes of the altitudinal environment in which 
that person must function. Disability,' under this conception, resides as much in the 
attitudes of society as in the characteristics of the disabled individual."* She elaborated 
on the ADA's adoption of the social model as follows: 

[T]he dral'ters of the ADA sought to transform the institution of disability by 
locating responsibility for disablement not only in a disabled person's impairment, 
but also in "disabling" physical or structural environments. Under such a 
construction, the concept of disability takes on new social meaning. It is not 
merely a container holding tragedy, or occasion for pity, charity, or exemption 
from the ordinary obligations attending membership in society. The concept of 
disability now also, or to a certain extent instead, contains rights to and societal 
responsibility for making enabling environmental adaptations. The ADA was in 
this way crafted to replace the old impairment model of disability with a socio- 
political approach. 


Ricliard K. Scolcli, Models of Disability and /heAmericansM-ilh DisabilHiesAci, 21 Berkeley Jolirn.-u. 
OF Empix)ymkn'i AND Labor L.JiW 213, 214'15 (2000). 

^ Linda Hamilton Kricgcr. Afenvord: Socio-lAigalBaddash, 21 Berkeley Joiir\alofE\ipix)YMEN i and 
L.\borLaw476, 480-81 (2000). 
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The National Council on Disability has discussed the necessity for applying the 
social model of disability under the ADA.^ In the topic paper accompanying its initial 
proposal of an Americans with Disabilities Act, NCD expressly rejected the "medical 
model" and the need for people to demonstrate the severity of their limitations as a 
precondition to being protected from discrimination/^ In its Righting the ADA report, 
NCD included a section titled "Incorporation of a Social Model of Discrimination." The 
Council declared: 

The ADA embodies a social concept of discrimination that views many 
limitations resulting from actual or perceived disabilities as flowing, not from 
limitations of the individual, but, rather, from the existence of unnecessary 
barriers to full participation in society and its institutions. This is in contrast to 
the medical model of disability that centers on assessments of the degree of a 
person's functional limitation.^ ^ 

Accordingly, NCD called for the enactment of a specific provision of its ADA 
Restoration Act proposal to make the endorsement of the social model explicit/^ 

D. Other Kinds of Problems Resulting from Supreme Court Rulings 

Apart from problems with the definition of disability, the Righting the ADA report 
discusses in detail several other kinds of problems that have resulting from ill-advised 
ADA rulings of the Supreme Court. These include the following: 

1 . In Ruckhannon Board and Care Home, Inc. v. IVest Virginia Department of Health 
and Human Resources, the Supreme Court rejected the “catalyst theory” that most lower 
courts had applied in determining the availability of attorney’s fees and litigation costs to 


^ See, for example. National Cxmncil onDisabili1>', The Americans widi Disabilities Act Policy Brief Series: 
Righting the ADA. No. 5. "Negative Media Portrayals of the ADA" ‘Ai 
liUp:/Av\v\v.ncd.go\7nc\vsrooiii/pubIicalioiis/2003/polic>'bricf.lilni. 

National Council on Disabilil) . Toward independence. Appendix of Topic Papers (1986) at pp. A-22 to A- 
23. 

Righting the ADA at p. 109. 
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plaintiffs in cases under the ADA and other civil rights statutes, and under other federal 
laws that authorize such payments to the “prevailing party.” 

2. Tn Barnes v. Gorman, the Supreme Court ruled that punitive damages may not be 
awarded in private suits brought under Title VI of the 1964 Civil Rights Act, under 
Section 202 of the ADA, or under Section 504 of the Rehabilitation Act. 

3. Tn Chevron U.S.A. Inc. v. Echazahal, the Supreme Court upheld as permissible under 
the ADA the EEOC regulatory provision that allows employers to refuse to hire 
applicants because their performance on the joh would endanger their health because of a 
disability, despite the fact that, in the language of the ADA, Congress recognized a 
“direct-threat” defense only for dangers posed to other workers. 

4. In IJ.S. Airways, Inc. v. Barnett, the Supreme Court recognized a reasonableness 
standard for reasonable accommodations separate from undue hardship analysis. 

5. In IJ.S. Airways, Inc. v. Barnett, the Supreme Court ruled that the ADA ordinarily 
does not require the assignment of an employee with a disability, as a reasonable 
accommodation, to a particular position to which another employee is entitled under an 
employer’s established seniority system, hut that it might in special circumstances. The 
Court declared that “to show that a requested accommodation conflicts with the rules of a 
seniority system is ordinarily to show that the accommodation is not ‘reasonable.’” 

The implications of some of these rulings are a bit technical and a fuller 
explanation is not provided here. They are explained in some detail in Righting the ADA 
and in the specific topic papers mentioned in the report. As those sources explain, the 
negative impact of such decisions on the protection of people with disabilities under the 
ADA is significant and disturbing. 

GETTING THE ADA BACK ON TRACK: REMEDIAL LEGISLATION 

Based on its analysis of what has happened in the last 1 7 years since the ADA 
was enacted the National Council on Disability has reached the following conclusion: 
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Incisive and forceful legislative action is needed to address the dramatic 
narrowing and weakening of the protection provided by the ADA, resulting from 
the Supreme Court’s decisions, and to restore civil rights protections. Millions of 
Americans experience discrimination based on ignorance, prejudice, fears, myths, 
misconceptions, and stereotypes that many in American society continue to 
associate with certain impairments, diagnoses, or characteristics. To revive the 
scope and degree of protection that the ADA was supposed to provide — to 
address “pervasive” discrimination in a “comprehensive” manner, as the Act 
declares — and to put ADA protections on a more equal footing with other civil 
rights protections under federal law, it is necessary to remove conceptual and 
interpretational baggage that has been attached to various elements of the ADA. 
Any legislative proposal should address, in some way, each of the problems listed 
in Section II of this report [Ri);hlwg the ADA] that the Court’s decisions have 
created. 

The remainder of my submission consists of the Executive Summary of NCD’s 
Rij’hrinj’ the ADA report. It contains a legislative proposal for getting the ADA back on 
course - an ADA Restoration Act bill with an explanatory introduction and a section-by- 
section summary. 1 believe it represents the best thinking to date on what ought to be 
done to “restore” the ADA to its original congressional I y intended course. It is generally 
quite consistent with the amendments proposed in H.R. 3195 to restore the protections of 
the ADA. 

Thank you very much for this opportunity to provide input to the Subcommittee 
on this highly important subject. 


THE FOLLOWING IS FROM THE RIGHTING THE ADA REPORT OF THE 
NATIONAL COUNCIL ON DISABILITY (DECEMBER 2004), PP. 11-27: 

Execittive Summary 

Many Americans with disabilities feel that a series of negative court decisions is reducing 
their status to that of “second-class citizens,” a status that the Americans with Disabilities 
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Act (ADA) was supposed to remedy forever. In this report, the National Council on 
Disability (NCD), which first proposed the enactment of an ADA and developed the 
initial legislation, offers legislative proposals designed to get the ADA back on track. 

Like a boat that has been blown off course or tipped over on its side, the ADA needs to 
be “righted"’ so that it can accomplish the lofty and laudable objectives that led Congress 
to enact it. 

Since President George H.W. Bush signed the ADA into law in 1990, the Act has had a 
substantial impact. The Act has addressed and prohibited many forms of discrimination 
on the basis of disability, although implementation has been far from universal and much 
still remains to be done. In its role in interpreting the ADA , the judiciary has produced 
mixed results. Led by the U.S. Supreme Court, the courts have made some admirable 
rulings, giving effect to various provisions of the Act. Unfortunately, however, many 
ADA court decisions have not been so positive. This report addresses a series of Supreme 
Court decisions in which the Court has been out of step with the congressional, executive, 
and public consensus in support of ADA objectives, and has taken restrictive and 
antagonistic approaches toward the ADA , resulting in the diminished civil rights of 
people with disabilities. In response to the Court’s damaging decisions, this report seeks 
to document and explain the problems they create and advance legislative proposals to 
reverse their impact. NCD has developed more extensive and detailed analyses of these 
issues in a series of papers published under the title Policy Brief Series: Righting the ADA 
Papers. The papers can be found at 

http://www.ncd.gOv/newsroom/publications/2003/policvbriefhtm . 

In an effort to return the ADA to its original course, this report offers a series of 
legislative proposals designed to do the following: (1) reinstate the scope of protection 
the Act affords, (2) restore certain previously available remedies to successful ADA 
claimants, and (3) repudiate or curtail certain inappropriate and harmful defenses that 
have been grafted onto the carefully crafted standards of the ADA. 

As this report was going to press, the Supreme Court issued its decision in the case of 
Tennessee v. Lane, in which the Court upheld provisions of Title IT of the ADA, as 
applied, to create a right of access to the courts for individuals with disabilities. The Lane 
ruling certainly merits additional study, and NCD expects to issue future analyses of the 
decision and the questions it leaves open. This report does not attempt to address such 
issues. 

The body of the report at times discusses alternative legislative approaches to some of the 
problems it addresses. NCD has chosen, however, to consolidate its preferred solutions to 
the various problems into a single draft bill. The following represent the specific 
legislative proposals made by NCD at this time for “righting the ADA,” first described in 
a Section-by-Section Summary and then presented as a proposed “ADA Restoration Act 
of 2004.” 

The ADA Restoration Act of 2004; Section-by-Section Summary 
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Section 1 — Short Title 

This section provides that the law may be cited as The ADA Restoration Act of 2004 and 
conveys the essence of the proposal’s thrust, which is not to proffer some new, different 
rendition of the ADA but, rather, to return the Act to the track that Congress understood it 
would follow when it enacted the statute in 1990. The title echoes that of the Civil Rights 
Restoration Act of 1987, which was passed to respond to and undo the implications of a 
series of decisions by the Supreme Court, culminating in Grove Cily College v. Bell, 
which had taken a restrictive view of the phrase “program or activity” in defining the 
coverage of various civil rights laws applicable to recipients of federal financial 
assistance. As with that law, The ADA Restoration Act would “restore” the law to its 
original congressionally intended course. 

Section 2 — Findings and Purposes 

SuhsecHon (a) presents congressional findings explaining the reasons that an ADA 
Restoration Act is needed. It describes how certain decisions of the Supreme Court have 
weakened the ADA by narrowing the broad scope of protection afforded in the Act, 
eliminating or narrowing remedies available under the Act, and recognizing some 
unnecessary defenses that are inconsistent with the Act’s objectives. 

Subsection (b) provides a statement of the overall purposes of the ADA Restoration Act, 
centering on reinstating original congressional intent by restoring the broad scope of 
protection and the remedies available under the ADA, and negating certain inappropriate 
defenses that Court decisions have recognized. 

Section 3 — Amendments to the ADA of 1990 

This section, and its various subsections, includes the substantive body of the ADA 
Restoration Act, which amends specific provisions of the ADA, 

Subsection (a) revises references in the ADA to discrimination “against an individual 
with a disability” to refer instead to discrimination “on the basis of disability.” This 
change recognizes the social conception of disability and rejects the notion of a rigidly 
restrictive protected class. 

Subsection (b) revises certain of the congressional findings in the ADA. Paragraph (1) 
revises the finding in the ADA that provided a rough estimate of the number of people 
having actual disabilities, a figure that a majority of the Supreme Court misinterpreted as 
evidence that Congress intended the coverage of the Act to be narrowly circumscribed. 
The revised finding stresses that normal human variation occurs across a broad spectrum 
of human abilities and limitations, and makes it clear that all Americans are potentially 
susceptible to discrimination on the basis of disability, whether they actually have 
physical or mental impairments and regardless of the degree of any such impairment. 
Paragraph (2) revises the wording of the ADA finding regarding the history of purposeful 
unequal treatment suffered by people with certain types or categories of disabilities. 
Paragraphs (3) and (4) add a new finding that incorporates a social concept of disability 
and discrimination on the basis of disability. 
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Subsection (c) revises some of the definitions used in the ADA. Paragraph (1) amends the 
definition of the term “disability” to clarify that it shall not be construed narrowly and 
legalistically by drawing fine technical distinctions based on relative differences in 
degrees of impairment, instead of focusing on how the person is perceived and treated. 
This approach rejects the medical model of disability that categorizes people because of 
their supposedly intrinsic limitations, without reference to social context and socially 
imposed barriers, and to individual factors such as compensatory techniques and personal 
strengths, goals, and motivation. The second part, headed “Construction,” invalidates the 
Supreme Court’s rulings in AhI/o// v. United Airlines, Murphy v. United Parcel Service, 
and Albertson 's, Inc. v. Kirkinghurghy clarifying that mitigating measures, such as 
medications, assistive devices, and compensatory mechanisms shall not be considered in 
detemiining whether an individual has a disability. 

Paragraphs (2) and (3) add definitions of the terms “physical or mental impairment,” 
“perceived physical or mental impairment,” and “record of physical or mental 
impairmenf’ to the statutory language. These definitions are derived from current ADA 
regulations, and were recommended for inclusion in NCD’s original 1988 version of the 
ADA. 

Subsection (d) clarifies that the ADA’s “direct-threat” defense applies to customers, 
clients, passersby, and other people who may be put at risk by workplace activities, but, 
contrary to the Court’s ruling in Chevron U.S.A. Inc. v. Echazahal, not to the worker with 
a disability. The latter clarification returns the scope of the direct-threat defense to the 
precise dimensions in which it was established in the express language of the ADA as 
enacted. 

Subsection (e) restores the carefully crafted standard of undue hardship as the sole 
criterion for determining the reasonableness of an otherwise effective accommodation. 

Subsection (f) clarifies that ADA employment rights of individuals with disabilities, 
including the opportunity to be reassigned to a vacant position as a reasonable 
accommodation, are not to talce a backseat to rights of other employees under a seniority 
system or collective bargaining agreement. In addition, covered entities are directed to 
incorporate recognition of ADA rights in future collective bargaining agreements. 

Subsection (g) adds new subsections to the Remedies provision of Title II of the ADA. 
The first restores the possibility of recovering punitive damages available to ADA 
plaintiffs who prove they have been subjected to intentional discrimination, an 
opportunity that was foreclosed by the Supreme Court in Barnes v. Gorman. The second 
added subsection underscores the fact that other remedies, but not punitive damages, are 
available to ADA plaintiffs who prove that they have been subjected to “disparate 
impact” discrimination. The third new subsection establishes that intentionally refusing to 
comply with certain requirements of Title II of the ADA and the Rehabilitation Act, 
including accessibility requirements, auxiliary aids requirements, communication access 
requirements, and the prohibition on blanket exclusions in eligibility criteria and 
qualification standards, constitutes engaging in unlawful intentional discrimination. 
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Subsection (h) provides that the provisions of the Act are to be liberally construed to 
advance its remedial purposes. To counter the Court’s ruling that eligibility for ADA 
protection should be “interpreted strictly to create a demanding standard for qualifying” 
{I'oyola Motor Mannfacluring, Kentucky, Inc. v. Williams), another provision declares 
that the elements of the definition of “disability” are to be interpreted broadly. In 
addition, the subsection provides that “discrimination” is to be construed broadly to 
include the various forms in which discrimination on the basis of disability occurs. The 
subsection adds provisions that direct the attorney general, the Equal Employment 
Opportunity Commission, and the Secretary of Transportation to issue regulations 
implementing the “ADA Restoration Act,” and establish that properly issued ADA 
regulations are entitled to deference in administrative and judicial proceedings. 

Subsection (i) corrects the ruling of the Supreme Court in Buckhannon Board and Care 
Home, Inc. v. West Virginia Department of Health and Human Resources, which rejected 
the catalyst theory in determining eligibility of ADA plaintiffs to attorney’s fees, by 
reinstating the catalyst theory. 

Section 4 — Effective Date 

This section provides that the Act and the amendments it makes shall take effect upon 
enactment, and shall apply to cases that are pending when it is enacted or that are filed 
thereafter, 

The ADA Restoration Act of 2004: A Draft Bill 

To amend the Americans with Disabilities Act (ADA) of 1990 to restore the broad scope 
of protection and the remedies available under the Act, and to clarify the inconsistency 
with the Act of certain defenses. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, 

Section 1 . — Short Title. 

This Act may be cited as the “ADA Restoration Act of 2004.” 

Section 2. — Findings and Purposes. 

(a) Findings. — The Congress finds that — 

(1) in enacting the ADA of 1990, Congress intended that the Act “establish a clear and 
comprehensive prohibition of discrimination on the basis of disability,” and provide 
broad coverage and vigorous and effective remedies without unnecessary and obstructive 
defenses; 

(2) some decisions and opinions of the Supreme Court have unduly narrowed the broad 
scope of protection afforded in the ADA, have eliminated or narrowed remedies meant to 
be available under the Act, and have recognized certain defenses that run counter to the 
purposes of the Act; 
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(3) in enacting the ADA, Congress recognized that physical and mental impairments are 
natural and normal parts of the human experience that in no way diminish a person’s 
right to fully participate in all aspects of society, but Congress also recognized that 
people with physical or mental impairments having the talent, skills, abilities, and desire 
to participate in society are frequently precluded from doing so because of prejudice, 
antiquated attitudes, or the failure to remove societal and institutional barriers; 

(4) Congress modeled the ADA definition of disability on that of Section 504 

of the Rehabilitation Act of 1973, which had to the time of the ADA’s enactment 
been construed broadly to encompass both actual and perceived limitations, and 
limitations imposed by society, the broad conception of the definition had been 
underscored by the Supreme Court’s statement in its decision in School Board of Nassau 
Coutily V. ArliiK, 480 U.S. 273, 284 (1987), that the Section 504 definition 
“acltnowledged that society’s myths and fears about disability and disease are as 
handicapping as are the physical limitations that flow from actual impaitmenf’; 

(5) in adopting the Section 504 concept of disability in the ADA, Congress understood 
that adverse action based on a person’s physical or mental impaimient might have 
nothing to do with any limitations caused by the impairment itself; 

(6) instead of following congressional expectations that disability would be interpreted 
broadly in the ADA, the Supreme Court has ruled, in Toyota Motor Manufacturing, 
Kentucky, Inc. v. Williams, 534 U.S. 184, 197 (2002), that the elements of the definition 
“need to be interpreted strictly to create a demanding standard for qualifying as disabled,” 
and, consistent with that view, has narrowed the application of the definition in various 
ways; 

(7) contrary to explicit congressional intent expressed in the ADA committee reports, the 
Supreme Court has eliminated from the Act’s coverage individuals who have mitigated 
the effects of their impairments through the use of such measures as medication and 
assistive devices; 

(8) contrary to the expectations of Congress in enacting the ADA, the Supreme Court has 
rejected the “catalyst theory” in the awarding of attorney’s fees and litigation costs under 
the Act, and has ruled that punitive damages may not be awarded in private suits under 
Section 202 of the Act; 

(9) contrary to congressional intent and the express language of the ADA, the Supreme 
Court has recognized the defense that a worker with a disability could pose a direct threat 
to her or his own health or safety; 

(10) contrary to carefully crafted language in the ADA, the Supreme Court has 
recognized a reasonableness standard for reasonable accommodation distinct from the 
undue hardship standard that Congress had imposed; 
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(11) contrary to congressional intent, the Supreme Court has made the reasonable 
accommodation rights of workers with disabilities under the ADA subordinate to 
seniority tights of other employees; and 

(12) legislation is necessary to return the ADA to the breadth of coverage, the array of 
remedies, and the finely calibrated balance of standards and defenses Congress intended 
when it enacted the Act. 

(b) Purposes. — The purposes of this Act are — 

(1) to effect the ADA’s objectives of providing “a clear and comprehensive national 
mandate for eliminating discrimination” and “clear, strong, and enforceable standards 
addressing discrimination” by restoring the broad scope of protection and the remedies 
available under the ADA, and clarifying the inconsistency with the Act of certain 
defenses; 

(2) to respond to certain decisions of the Supreme Court that have narrowed the class of 
people who can invoke the protection from discrimination the ADA provides, reduced the 
remedies available to successful ADA claimants, and recognized or permitted defenses 
that run counter to ADA objectives, 

(3) to reinstate original congressional intent regarding the definition of disability by 
clarifying that ADA protection is available for all individuals who are subjected to 
adverse treatment based on actual or perceived impairment, or are adversely affected by 
prejudiced attitudes, such as myths, fears, ignorance, or stereotypes concerning disability 
or particular disabilities, or by the failure to remove societal and institutional barriers; 

(4) to restore the full array of remedies available under the ADA, 

(5) to ensure that the rights afforded by the ADA are not subordinated by paternalistic 
and misguided attitudes and false assumptions about what a person with a physical or 
mental impairment can do without endangering the individual’s own personal health or 
safety; 

(6) to ensure that the rights afforded by the ADA are not subordinated to seniority rights 
of other employees in regard to an otherwise vacant job position to which the individual 
requires transfer as a reasonable accommodation; and 

(7) to ensure that the carefully crafted standard of undue hardship as a limitation on 
reasonable accommodation rights afforded by the ADA shall not be undermined by 
recognition of a separate and divergent reasonableness standard. 

Section 3. — Amendments to the ADA of 1990. 

(a) Discrimination, — References in the ADA to discrimination “against an individual 
with a disability” or “against individuals with disabilities” shall be replaced by references 
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to discrimination “on the basis of disability” at each and every place that such references 
occur. 

(b) Findings. — Section 2(a) of the ADA of 1990 (42 U.S.C. 12101(a)) is amended — 

(1) by striking the current subsection (1) and replacing it with the following: 

“(1) though variation in people’s abilities and disabilities across a broad spectrum is a 
normal part of the human condition, some individuals have been singled out and 
subjected to discrimination because they have conditions considered disabilities by 
others; other individuals have been excluded or disadvantaged because their physical or 
mental impairments have been ignored in the planning and construction of facilities, 
vehicles, and services; and all Americans run the risk of being discriminated against 
because they are misperceived as having conditions they may not actually have or 
because of misperceptions about the limitations resulting from conditions they do have”; 

(2) by striking the current subsection (7) and replacing it with the following: 

“(7) some groups or categories of individuals with disabilities have been subjected to a 
history of purposeful unequal treatment, have had restrictions and limitations imposed 
upon them because of their impairments, and have been relegated to positions of political 
powerlessness in our society, based on characteristics that are beyond the control of such 
individuals and resulting from stereotypic assumptions not truly indicative of the 
individual ability of such individuals to participate in, and contribute to, society; 
classifications and selection criteria that are based on prejudice, ignorance, myths, 
irrational fears, or stereotypes about disability should be strongly disfavored, subjected to 
skeptical and meticulous examination, and permitted only for highly compelling 
reasons”; 

(3) by striking the period (“.”) at the end of the current subsection (9) and replacing it 
with “; and”; and 

(4) by adding after the current subsection (9) the following new subsection: 

“(10) discrimination on the basis of disability is the result of the interaction between an 
individual’s actual or perceived impairment and attitudinal, societal, and institutional 
barriers; individuals with a range of actual or perceived physical or mental impairments 
often experience denial or limitation of opportunities resulting from attitudinal barriers, 
including negative stereotypes, fear, ignorance, and prejudice, in addition to institutional 
and societal barriers, including architectural, transportation, and communication barriers, 
and the refusal to make reasonable modifications to policies, practices, or procedures, or 
to provide reasonable accommodations or auxiliary aids and services.” 

(c) Definitions. — Section 3 of the ADA of 1990 (42 U.S.C. 12102) is amended — 

(1) by strildng the current subsection (2) and replacing it with the following: 
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“(2) Disability. 

“(A) In General. — The term “disability” means, with respect to an individual — 

(i) a physical or mental impairment; 

(ii) a record of a physical or mental impairment; or 

(iii) a perceived physical or mental impairment. 

“(B) Construction. — 

(1) The existence of a physical or mental impairment, or a record or perception of a 
physical or mental impairment, shall be determined without regard to mitigating 
measures; 

(ii) The term “mitigating measure” means any treatment, medication, device, or other 
measure used to eliminate, mitigate, or compensate for the effect of an impairment, and 
includes prescription and other medications, personal aids and devices (including 
assistive technology devices and services), reasonable accommodations, or auxiliary aids 
and services; and 

(iii) actions taken by a covered entity because of a person’s use of a mitigating measure 
or because of a side effect or other consequence of the use of such a measure shall be 
considered ‘on the basis of disability.”’ 

(2) by redesignating the current subsection (3) as subsection 
(6); and 

(3) by adding after the current subsection (2) the following new subsections: 

“(3) Physical or mental impairment. — The term “physical or mental impairment” 
means — 

“(A) any physiological disorder or condition, cosmetic disfigurement, or anatomical loss 
affecting one or more of the following body systems: neurological; musculoskeletal; 
special sense organs; respiratory, including speech organs; cardiovascular; reproductive; 
digestive; genito-urinary; hemic and lymphatic; skin; and endocrine; or 

(B) any mental or psychological disorder, such as mental retardation, organic brain 
syndrome, emotional or mental illness, and specific learning disabilities. 

“(4) Record of physical or mental impairment. — The terms “record of a physical or 
mental impairmenf ’ or “record of impairment” means having a history of, or having been 
misclassified as having, a physical or mental impairment. 
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“(5) Perceived physical or mental impairment. — The terms “perceived physical or mental 
impairment” or “perceived impairment” mean being regarded as having or treated as 
having a physical or mental impairment.” 

(d) Direct threat. — Subsection 101(3) of the ADA of 1990 (42 U.S.C. 1211 1(3)) is 
amended — 

(1) by redesignating the current definition as part (A) — In general; and 

(2) by adding after the redesignated part (A) a new part (B) as follows: 

“(B) Construction. — The term “direct threat” includes a significant risk of substantial 
harm to a customer, client, passerby, or other person that cannot be eliminated by 
reasonable accommodation. Such term does not include risk to the particular applicant or 
employee who is or is perceived to be the source of the risk.” 

(e) Reasonable accommodation. — Subsection 101(9) of the ADA of 1990 (42 U.S.C. 

1211 1(9)) is amended — 

(1) by redesignating the current definition as part (A) — Example s of types of 
accommodations.; and 

(2) by adding after the redesignated part (A) a new part (B) as follows: 

“(B) Reasonableness. — A reasonable accommodation is a modification or adjustment that 
enables a covered entity’s employee or applicant with a disability to enjoy equal benefits 
and privileges of employment or of ajob application, selection, or training process, 
provided that — 

(i) the individual being accommodated is known by the covered entity to have a mental or 
physical limitation resulting from a disability, is known by the covered entity to have a 
record of a mental or physical limitation resulting from a disability, or is perceived by the 
covered entity as having a mental or physical limitation resulting from a disability; 

(ii) without the accommodation, such limitation will prevent the individual from enjoying 
such equal benefits and privileges; and 

(iii) the covered entity may establish, as a defense, that a particular accommodation is 
unreasonable by demonstrating that the accommodation would impose an undue hardship 
on the operation of the business of such covered entity.” 

(f) Nonsubordination. — Section 102 of the ADA of 1990 (42 U.S.C. 121 12) is amended 
by adding after the current subsection (c) a new subsection as follows: 

“(d) Nonsubordination. — A covered entity’s obligation to comply with this Title is not 
affected by any inconsistent term of any collective bargaining agreement or seniority 
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system. The rights of an employee with a disability under this Title shall not be 
subordinated to seniority rights of other employees in regard to an otherwise vacant job 
position to which the individual with a disability requires transfer as a reasonable 
accommodation. Covered entities under this Title shall include recognition of ADA rights 
in future collective bargaining agreements.” 

(g) Remedies. — Section 203 of the ADA of 1990 (42 U.S.C. 12133) is amended — 

(1) by redesignating the current textual provision as subsection (a) — In general and 
adding at the beginning of the text of subsection (a) the phrase “Subject to subsections 
(b), (c), and (d),”; and 

(2) by adding, after the redesignated subsection (a), new subsections as follows: 

“(b) Claims based on proof of in tent ional discrimination. — In an action brought by a 
person aggrieved by discrimination on the basis of disability (referred to in this section as 
an ‘aggrieved person’) under Section 202 of this Act, or under Section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 794), against an entity covered by those provisions 
who has engaged in unlawful intentional discrimination (not a practice that is unlawful 
because of its disparate impact) prohibited under those sections (including their 
implementing regulations), an aggrieved person may recover equitable and legal relief 
(including compensatory and punitive damages) and attorney’s fees (including expert 
fees) and costs. 

“(c) Claims based on disparate impact . — In an action brought by an ‘aggrieved person’ 
under Section 202 of this Act, or under Section 504 of the Rehabilitation Act of 1973 (29 
U.S.C. 794), against an entity covered by those provisions who has engaged in unlawful 
disparate impact discrimination prohibited under those sections (including their 
implementing regulations), an aggrieved person may recover equitable relief and 
attorney’s fees (including expert fees) and costs. 

“(d) Construction. — In addition to other actions that constitute unlawful intentional 
discrimination under subsection (b), a covered entity engages in such discrimination 
when it intentionally refuses to comply with requirements of Section 202 of this Act, or 
of Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), or of their 
implementing regulations, by willfully, unlawfully, materially, and substantially — 

(1) failing to meet applicable program and facility accessibility requirements for existing 
facilities, new construction and alterations; 

(2) failing to furnish appropriate auxiliary aids and services; 

(3) failing to ensure effective communication access; or 
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(4) imposing discriminatory eligibility criteria or employment qualification standards that 
engender a blanket exclusion of individuals with a particular disability or category of 
disability.” 

(h) Construction. — Section 501 of the ADA of 1990 (42 U.S.C. 12201) is amended by 
adding after the current subsection (d) the following new subsections: 

“(e) Supportive construction. — In order to ensure that this Act achieves its objective of 
providing a comprehensive prohibition of discrimination on the basis of disability, 
discrimination that is pervasive in America, the provisions of the Act shall be flexibly 
construed to advance its remedial purposes. The elements of the definition of “disability” 
shall be interpreted broadly to encompass within the Act’s protection all persons who are 
subjected to discrimination on the basis of disability. The term “discrimination” shall be 
interpreted broadly to encompass the various forms in which discrimination on the basis 
of disability occurs, including blanket exclusionary policies based on physical, mental, or 
medical standards that do not constitute legitimate eligibility requirements under the Act; 
the failure to make a reasonable accommodation, to modify policies and practices, and to 
provide auxiliary aids and services, as required under the Act; adverse actions taken 
against individuals based on actual or perceived limitations; disparate, adverse treatment 
of individuals based on disability, and other forms of discrimination prohibited in the 
Act. 

“(f) Regulations implementing the ADA Restoration Act. — Not later than ISO days after 
the date of enactment of The ADA Restoration Act of 2004, the attorney general, the 
Equal Employment Opportunity Commission, and the Secretary of Transportation shall 
promulgate regulations in an accessible format that implement the provisions of the ADA 
Restoration Act. 

“(g) Deference to regulations. — Duly issued federal regulations for the implementation of 
the ADA, including provisions implementing and interpreting the definition of disability, 
shall be entitled to deference by administrative bodies or officers and courts hearing any 
action brought under the Act.” 

(i) Attorney’s fees. — Section 505 of the ADA of 1990 (42 U.S.C. 12205) is amended by 
redesignating the current textual provision as subsection (a) — In general, and adding 
additional subsections as follows: 

“(b) Definition of prevailing party — The term prevailing party’ includes, in addition to a 
party who substantially prevails through a judicial or administrative judgment or order, or 
an enforceable written agreement, a party whose pursuit of a nonfrivolous claim or 
defense was a catalyst for a voluntary or unilateral change in position by the opposing 
party that provides any significant part of the relief sought. 

“(c) Relationship to other laws — 
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(1) Special criteria for prevailing defendants — ^If any other Act of Congress, or any 
ruling, regulation, or interpretation of the various administrative bureaus and agencies of 
the United States, or of any judicial or administrative rule, which addresses the recovery 
of attorney's fees, requires a defendant, but not a plaintiff, to satisfy certain different or 
additional criteria to qualify for the recovery of attorney’s fees, subsection (b) shall not 
affect the requirement that such defendant satisfy such criteria. 

“(2) Special criteria unrelated to prevailing — If an Act, ruling, regulation, interpretation, 
or rule described in paragraph (1) requires a party to satisfy certain criteria, unrelated to 
whether or not such party has prevailed, to qualify for the recovery of attorney’s fees, 
subsection (b) shall not affect the requirement that such party satisfy such criteria.” 

Section 4. — Effective Date. 

This Act and the amendments made by this Act shall take effect upon enactment and 
shall apply to any case pending or filed on or after the date of enactment of this Act. 
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See, eg.. Stone i’. St. Joseph’s Hospital of Parkersburg, 538 S.E.2d 389, 400-402, 404 
(W. Va. 2000), in which the Supreme Court of West Virginia, after acknowledging that 
the state law had been amended in 1 989 to adopt the federal three-prong definition of 
disability, chose to reject the “restrictive approach” of federal interpretation of the 
definition, endorsing an “independent approach ... not mechanically tied to federal 
disability discrimination jurisprudence.” The court also cited a number of cases from 
other states that had interpreted the definition of disability more expansively than under 
federal nondiscrimination laws. Id. at 405 and n. 23. Likewise, in Dahillv. Police 
Department of Boston, 434 Mass. 233, 748 N.E.2d 956 (2001), the Massachusetts 
Supreme Judicial Court embraced virtually every argument advanced by disability rights 
advocates that the United States Supreme Court had rejected in Snilon v. United Airlines, 
and ruled that mitigating measures should not be considered in determining whether an 
individual has a “handicap” under Massachusetts antidiscrimination law. According to 
the Dahil! Court, the public policy underlying the antidiscrimination statute supported its 
interpretation that mitigating measures should be excluded, while embracing the Sutton 
standard would “exclude[ ] from the statute’s protection numerous persons who may 
mitigate serious physical or mental impairments to some degree, but who may 
nevertheless need reasonable accommodations to fulfill the essential functions of a job.” 
Id. at 240 and n. 10. 

See, e.g., Granovsky v. Canada, [2000] I S.C.R. 703, in which the Supreme Court of 
Canada expressly rejected the restrictive approach of the U.S. Supreme Court in Sutton v. 
United Airlines, noted the “ameliorative purpose” and “remedial componenf’ of the 
disability nondiscrimination provision of the Canadian Charter of Rights and Freedoms, 
and adopted an approach in which the focus is “not on the impairment as such, nor even 
any associated functional limitations, but is on the problematic response of the 
[defendant] state to either or both of these circumstances.” The Court added that it was 
the alleged discriminatory action “that stigmatizes the impairment, or which attributes 
false or exaggerated importance to the functional limitations (if any) ...” Similarly, in 
Quebec v. (’anada, [2000] 1 S.C.R. 665, the Supreme Court of Canada noted that 
“[h]uman rights legislation is [to be] given a liberal and purposive interpretation,” and 
ruled, “The objectives of the Charter, namely the right to equality and protection against 
discrimination, cannot be achieved unless we recognize that discriminatory acts may be 
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based as much on perception and myths and stereotypes as on the existence of actual 
functional limitations. Since the very nature of discrimination is often subjective, 
assigning the burden of proving the objective existence of functional limitations to a 
victim of discrimination would be to give that person a virtually impossible task. 
Functional limitations often exist only in the mind of other people, in this case that of the 
employer.” The Court ruled that “a ‘handicap,’ therefore, includes ailments which do not 
in fact give rise to any limitation or functional disability.” 

Some states, such as California and Rhode Island , have amended their disability 
nondiscrimination statutes to reject federal case law narrowing the scope of individuals 
protected. Others, such as Connecticut , New Jersey , and New York have never adopted 
the rigid and stringent concept of “disability” consisting of an “impairment” which 
“substantially limits” one or more major life activities. For a discussion of state laws that 
have deviated from the restrictive federal model, see NCD’s paper titled Defimng 
“Disability " in a ('ivil Rights Context: The Courts' Focus on the Extent of Limitations as 
Opposed to Fair Treaimenl and Equal Opporhmity. Paper No, 6 of FiCD’ s Policy Brief 
Series: Righting the ADA Papers can be found at 
http://www.ncd.gOv/newsroom/publications/2003/policybriefhtm. 

For example, the definition of disability provisions of Australia’s Disability 
Discrimination Act of 1992 (4.(1)) and of Ireland’s Employment Equality Act (1998) (2), 
both of which were adopted after the ADA was enacted, are framed in very broad terms 
that encompass not only a wide variety of currently existing conditions, but also include 
any condition that previously existed but no longer does, that “may exist in the future,” or 
that “is imputed to a person.” 

H.R. Rep. No. 101-485, pt, 3 at 28 (1990) 

Todd V. Academy Corporation, 57 F. Supp. 2d 448, 453-54 (S.D. Tex. 1999). 


43 



129 


Statement of David Ferleger, Esq. 

Before the Subcommittee on the Constitution, Civil Rights, and Civil Liberties 
on H.R. 3195, the “ADA Restoration Act of 2007” 

October 4, 2007 


Introduction 

1 appreciate the opportunity to supplement thee moving testimony of Charles Irvin Littleton, Jr. 
and Barbara Littleton with these observations. 

T am privileged to represent Mr. and Ms. Littleton today. T do so as an advocate and attorney 
who, for decades, has worked on behalf of people with disabilities seeking to assist them in 
achieving recognition as full citizens with full participation in the benefits and responsibilities of 
our society. T have argued disability cases five times in the United States Supreme Court, 
litigated such cases nationally from Pennsylvania to California, from Massachusetts to Georgia 
and Alabama. For nine years, I was the Special Master appointed by a federal district judge to 
oversee a lawsuit by the U.S. Department of Justice against a state held in contempt for violating 
an order to remedy abysmal conditions in a large state institution. I also served as a court- 
appointed monitor of another institution for a federal court. Fm the author of law review and 
other articles and book chapters in the field and have taught disability law at New York 
University School of Law and the University of Pennsylvania Law School, and been invited by 
the United Nations to present on disability law issues. I have testified before the Senate on such 
issues as well. 

Over the last three decades and more, I have seen the changes in the ways in which people with 
disabilities are treated under the law, in the workplace, on the street, in public services and in 
private accommodations. The ADA has been a Magna Carta for people with disabilities and has 
enabled employers, governments and public and private services to benefit from the access to 
which people with disabilities are now entitled. 

On the first day of its term, this past Monday, the Supreme Court denied certiorari in Littleton v. 
Wal-Mart, Tnc., No. 07-123, a case in which the court of appeals ruled that Mr. Littleton is not 
disabled under the Americans with Disabilities Act. He is entitled, the court ruled, to no 
protection from discrimination on account of his obvious and established disability. 

I would like to begin by briefly commenting on several criticisms of the bill before the 
committee, ADA Restoration Act, and then speak in detail on the relationship of the ADA to the 
rights of people with disabilities, and on the way in which the current disability definition in the 
ADA, as interpreted by the courts, has sown great difficulties for our Nation. 


Criticisms of the ADA Restoration Act 
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The ADA Restoration Act has been criticized for: 

• Changing the definition of disability by deleting the “substantially limits. . .major life 
activities” phrase in favor of the simpler “physical or mental impairment.” 

• Reversing “rule” that employers determine the essential functions of a job. 

• Granting deference to federal government agencies, taking away judicial authority. 

These criticisms have little weight. 

• The “substantially limits. . major life activities,” as interpreted by the Supreme Court, 
has caused confusion and difficulty, and much conflict among the circuit courts and 
lower courts. I provide a detailed example below. Core definitional issues on many 
“major life activities” cause fractured court decisions and consume countless, often 
fruitless, hours and dollars for employers and people with disabilities to sort through. 
Thus, the current law has caused difficulty. The ADA Restoration Act seeks to ease 
that difficulty. 

• Courts have long both deferred to employers on essential job functions, and also been 
able to pierce pretextual definitions if employers were wrong or unreasonable or 
discriminatory. A revised definition will not hann employers’ interests. 

• Courts routinely defer, or give great weight, to the federal agencies charged by 
Congress with implementing federal laws. No judicial authority is compromised by 
the proposed changes in the ADA. 

The ADA Has Benefited Individuals and Our Nation Immeasurably 

The Americans with Disabilities Act of 1990 (ADA), 104 Stat. 327, as amended, 42 U.S.C. § 
12101 ct seq. (1994 ed. and Supp. V), capped national efforts to effectuate civil rights protection 
for Americans with Disabilities.' Congress intended the act to change behaviors affecting a 
vulnerable minority, akin to legislation to overturn racial discrimination. President Bush referred 


1 Previous legislation included the Architectural Barriers Act of 1968, 42 U.S.C. § 4151 et seq.. 
Rehabilitation Act of 1973, 87 Stat. 355, 29 U.S.C. § 701 ct seq., the Education of the 
Handicapped Act in 1970, 84 Stat. 175, amended in the Education for All Handicapped Children 
Act of 1975, 89 Stat. 773, reenacted in 1990 as the Individuals with Disabilities Education Act, 
20 U.S.C. § 1400 et seq., the 1975 Developmental Disabilities Assistance and Bill of Rights Act, 
89 Stat. 486, 42 U.S.C. § 6001 et seq., the Voting Accessibility for the Elderly and Handicapped 
Act, 42 U.S.C. § 1973ee et seq., the Air Carrier Access Act of 1986, 49 U.S.C. § 41705, the 
Protection and Advocacy for Mentally 111 Individuals Act of 1986, 42 U.S.C. § 10801 et 
seq.; and the Fair Housing Amendments Act of 1988, 42 U.S.C. § 3604. 
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to the ADA as an "historic new civil rights Act.”^ Senator Tom Harkin, a key sponsor, described 
it as the “20th century Emancipation Proclamation for all persons with disabilities.”^ Senator 
Robert Dole called it “the most comprehensive civil rights legislation our Nation has ever seen.”'^ 

The ADA is intended to benefit both the individual and our Nation. "The ADA seeks to eliminate 
unwarranted discrimination against disabled individuals in order both to guarantee those 
individuals equal opportunity and to provide the Nation with the benefit of their consequently 
increased productivity.” Cleveland v. Policy Management Systems Corp., 526 U.S. 795, 801 
(1999). 

This hearing comes against the national backdrop of thirty years of tremendous expansion of 
supported employment for people with mental retardation and related severe disabilities. People 
are now productive in our economy who would in the past have been excluded. Census 2000 
counted 49.7 million non-institutionalized people with a long lasting condition or disability, 
including 33,2 million aged 16 to 64, of whom 6.8 million have a mental disability. Also, 21.3 
million people in the 16 to 64 age group were found to have a condition that affected their ability 
to work at a job or business. 6.7 million in that age group have a mental disability.^ 

To take people with Mr. Littleton’s disability as an example, people with intellectual and 
developmental disabilities comprise a substantial part of our Nation’s population. There are 
4.56 million people with “mental retardation” (now termed “intellectual disabilities”) and 
developmental disabilities (MR/DD) in the United States.^ Total federal, state and local spending 
for MR/DD services in FY 2002 was $34.6 billion.^ 

With the assistance of Job coaches, such as that afforded to Mr. Littleton,^ doors to employment 
have opened through what is called “supported employment.” Supported employment is paid, 
competitive work for people who have severe disabilities and a demonstrated inability to gain 
and maintain traditional employment. 


- Burgdorf, Jr., R.L., The Americans with Disabilities Act: Analysis and Implications of a 
Second-Generation Civil Rights Statute, 26 HARVC.R.-C.L.J..REV. 413 (1991) (quoting 
President Bush at the signing ceremony). 

^ 136 Cong.Rec. S9688 (daily ed. July 13, 1990). 

136 Cong.Rec. S9695 (daily ed. July 13, 1990). 

^ U.S. Census Bureau, Waldrop, J. & Stern, S. Disability^ Status: 2000, Census 2000 Brief 
(March 2003). The report does not break out mental retardation. 

^ D. Braddock, D., Hemp, R., and Rizzolo, M.C., State of the States in Developmental 
Disabilities: 2004, 42 Mental Retardation 356 (2004). 

' Id 

® E.K.O.C. V. Dollar General Corp,, 252 F.Supp-2d 277 (M.D. N.C. 2003) (job coach as 
temporary accommodation under ADA for person with moderate retardation). See Parent, ct al. . 
The Role of Job Coach: Orchestrating Communit)' and Worlqykice Supports (American 
Rehabilitation, Autumn, 1994). 
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Earnings in supported employment are estimated to be nearly $600 million annually, with over 
$100 million paid by such disabled workers in federal state and local taxes; individuals with 
disabilities in supported employment increased their annual earnings 490%.^ People with 
disabilities in supported employment rose from about 10,000 persons in FY 1986 to 139,812 in 
FY 1995. The number of supported employment provider agencies grew steadily from an initial 
count of 324 for FY 1986 to 3,690 in FY 1995.'" 

As Interpreted by the Courts, the Current ADA Disability Definition Is Seriously 
Problematic 

Mr. Littleton’s case exemplifies how the current ADA disability definition and process, as 
interpreted in recent cases by the Supreme Court, produces unjust results, results which could not 
have been intended by Congress. 

Mental retardation, the Supreme Court has recognized, is an impairment which requires 
education to improve self-care and self-sufficiency." People with mental retardation, by the 
nature of the impairment, have difficulty interacting with others, thinking and communicating. 
Mental retardation obviously limits many such major life activities, the Court has repeatedly 
observed.*^ 


® American Association on Intellectual and Developmental Disabilities, Fact Sheet: 
Supported Employment (2007), http: //www. aamr.org/ Policies/faqsupported 
employ. shtml. See Rusch, F. R., Keller, K. F., Ganguly, R., & Braddock, D., 
Underestimating our nation's investment in segregation: Integrated versus segregated 
employment, 29 Research and Practice for Persons with Severe Disabilities 237 (2004). 

Wehman, P., Revell, G. & Kregel, J., Supported Employment: A deeade of rapid growth and 
impaet. 2 American Rehabilitation 31, 34 and 38 (Spring 1998). 

Heller y. Doe by Doe, 509 U.S. 312, 325 (1993) (“the mentally retarded are provided 
“habilitation,” which consists of education and training aimed at improving self-care and self- 
sufficiency skills.”). 

''■^Atknmv. Virginia, 536U.S. 304, 318 (2002): 

Because of their impairments, however, by definition they [people with retardation] 
have diminished capacities to understand and process information, to communicate, 
to abstract from mistakes and learn from experience, to engage in logical reasoning, 
to control impulses, and to understand the reactions of others. 

The Court earlier explained that mental retardation is not defined by IQ alone but also by deficits 
in adaptive behavior. 

I. “Deficits in adaptive behavior” are limitations on general ability to meet the 
standards of maturation, learning, personal independence, and social responsibility 
expected for an individual's age level and cultural group. 

City of Cleburne, Tex. v. Cleburne Living Center, 473 U.S. 432, 443, n. 9 (1985). See Olmstead 
y. L.C., 527 U.S. 581, 601 (1999) (in ADA context, “everyday life activities of individuals, 
includes] family relations, social contacts,. .-”). 
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Yet, despite the fact that Mr. Littleton undoubtedly has retardation and is significantly limited in 
the workplace by his disability, the federal appeals court ruled - following the cramped 
interpretations in recent Supreme Court decisions - that he is absolutely unprotected by the 
ADA. 

A successful ADA plaintiff must proceed in three steps. He or she must prove (1) that he has a 
physical or mental impairment, (2) that this impairment implicates at least one major life activity, 
and (3) that the limitation is substantial. See Toyota Motor Mfg., Ky., Inc. t’. Williams., 534 U.S. 
184, 194-95 (2002); Bmgdonv. Abbott, 524 U.S. 624, 631 (i998),'’ 

The ADA does not define the term “major life activities.'’ This Court, however has explained 
that “‘[mjajor’ in the phrase ‘major life activities' means important” and these are activities “that 
the average person in the general population can perform with little or no difficulty,” Williams, 
534 U.S. at 197. An impairment's impact on a major life activity must be “permanent or long- 
term.” Williams, 534 U.S. at 198. An activity may lack a “public” or “economic” dimension and 
still be considered important. Bragdon, 524 U.S. at 638. Once the major life activity is 
identified, there must be a an “individualized” “case-by-case” analysis of whether the limitation 
on a major life activity is “substantial.” Williams, 534 U.S. at 198; Albertson 's, Inc. v. 
Kirkmgburg, 527 US. 555 (1999). 

Application of these terms - “major life activities” and “substantially limited” - has been a major 
cause for conflict and confusion in the courts. More importantly, perhaps, the constituents in our 
society which must apply the law have been confused and seriously limited by the terms 
themselves and the Supreme Court’s attempts to provide guidance. Employers, schools, 
universities, public and private facilities, and people with disabilities, have spent untold millions 
of hours, and dollars, seeking to unravel in particular cases the correct application of the law in 
individual cases. 

Let’s take just one example of one “major life activity,” the one present in Mr. Littleton’s case. 
The courts of appeals are in conflict on whether “social interaction” (also termed, “interaction 
with others” or “interpersonal relations”) is a major life activity under the ADA. In addition, 
those courts which superficially agree have adopted widely divergent interpretations. 

The Second, Seventh, Eighth and Ninth Circuits have held or described interacting with others as 
a major life activity under the ADA. The First Circuit rejects the notion that it is a major life 
activity. The Fourth Circuit doubts that it is a major life activity. The Sixth and Tenth have 
declined to address or avoided the issue. Except in the Littleton case, the Eleventh Circuit has not 
discussed the issue. The federal district courts are in similar disarray over this issue, and have 
been without uniform guidance for years now.^' 


42 U.S.C. § i2ii2(a) (prohibition on discrimination); 42 U.S.C. § 12102(2) (disability 
definition. 

“Major life activities” includes such basic abilities as walking, seeing, and hearing. Williams, 
534 U-S- at 1 97. The term is further defined at 29 C.F.R. § 1630,2(i). 

E.g., Bennett v. Unisy^s Corp., 2000. WL 33 126583 (E.D. Pa. 2000) (it is a major life activity 
where an “individual's relations are characterized on a regular basis by severe problems such as 
high levels of hostility, social withdrawal, or failure to communicate when necessary.”); Logan 
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In a stark example of the confusion, in 2005 two District of Columbia district courts issued 
decisions reaching opposite conclusions, one agreeing with the First Circuit and one agreeing 
with the contrary Second and Ninth Circuit cases.'"’ 

The inter-circuit conflict may be illustrated as follows: 

A. Fi ndin g that s ocial int eracti on is n ot a ma jor life activity under the ADA: 

FIRST CIRCUIT: .Sb/fen/ V. Guilford of Maine, hic., 105F.3d 12, 16 (1st Cir. 1997) (“the 
ability to get along with others” is never a major life activity under the ADA, observing 
that such an ability comes and goes, “triggered by vicissitudes of life which are normally 
stressful for ordinary people,” and that “[t]o impose legally enforceable duties on an 
employer based on such an amorphous concept would be problematic ”). 

B. Finding or assuming that interacting with others is an ADA major life activity : 

SECOND CIRCUIT: Jacques v. DiMarzio. Inc., 386 F.3d 192 (2d Cir. 2004) (interacting 
with others is a major life activity). 

SEVENTH CIRCUIT.- Emerson v. Noiihern States Power Co., 256 F.3d 506, 5 1 1 (7th 
Cir. 2001) (“interacting with others” is one of many “activities that feed into the major life 
activities of learning and working”). 

EIGHTH CIRCUIT: Heisler v. Metro. Council, 339 F.3d 622, 628 (8th Cir.2003) (citing 
McAlindin, below, 9th Circuit decision); Moys-A v. DIG Datanel, 278 F.3d 819, 825 (8th 
Cir.2002) (approves Seventh Circuit's treatment of interacting with others and 
concentrating as activities that “feed into the major life activities of learning and 
working”) 

NINTH CIRCUIT: McAlindin v. County of San Diego, 1 92 F. 3d 1 226, 1 235 (9th 
Cir.1999), amended hy 201 F.3d 121 1 (9th Cir.), cert, denied, 530 U.S. 1243 (2000) 
(interacting with others is “an essential, regular function, like walking and breathing” that 


v. Nicholson, 2006 WL 1492243 (S.D. Tx., May 30, 2006) ("socializing" is not a major life 
activity; acknowledges conflict among circuits; adopts variation of Second Circuit standard); 
Mickens it Polk County School Bd., 430 F.Supp.2d 1265, 1276 (M.D. Fla. 2006) ("Some doubt 
exists whether working and otherwise interacting with others qualify as “major life activities.'"); 
Zale It Sikorsk).’ Aircraft Corp., 2000 WL 306943 (D. Conn. 2000) (agrees with Ninth Circuit); 
Peter v. Lincoln Technical Institute, Inc., 255 F.Supp.2d 417 (E.D.Pa.,2002) (interaction with 
others is a major life activity); McKay it Town and Cmintry Cadillac, Inc., 2002 WL 1285065 
(N.D. 111. ,2002) (tilts toward Ninth Circuit approach but characterizes it as involving "family and 
social relations"); Her.Mraft v. New York Bd. of Elections, 2001 WL 940923, n. 7 
(E.D.N.Y.,2001) ("There is a split of authority on the question." ). 

Rattle It Mineta, 387 F.Supp.2d 4, 9 (D.D.C. 2005) ("The D.C. Circuit has yet to decide” the 
issue; agrees with First Circuit; social interaction is "too undefined, indistinct."); Bell it 
Gonzales, 398 F.Supp.2d 78 (D.D.C. 2005) (agrees with Second and Ninth Circuits). 
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'‘easily falls within the definition of ‘major life activity’”); Headv. (Tlacier NortJm'est, 
Inc., 413 F.3d 1053 {9th Cir. 2005) (interacting with others is a major life activity). 

C . Avoiding decision on the issue or assuming without deciding : 

SIXTH CIRCUIT : MX Group, Inc. v. City of Covington, 293 F.3d 326, 337 (6th 
Cir.2002) (“it has been held that ‘interacting with others,’ is a major life activity” but 
declining to decide the issue). 

TENTH CTRCUTT: Doehele v. Sprint/United Management Co., 342 F.3d 1117 (10th Cir. 
2003) (notes circuit split); Kourianos v. Smith 's Food & Drug Centers, Inc., 65 
Fed.Appx. 238 (10^''^ Cir. 2003) (characterizing the issue as “emotional stability,” notes 
“split among the circuits on the issue” of interaction with others); Steele v. Thiokol Corp., 
241 F.3d 1248, 1254-55 (10th Cir.2001) (declining to address issue; notes circuit split); 
Doyal V. Oklahoma Heart, Inc., 213 F.3d 492 10th Cir. 2000) (assumes interacting with 
others is major life activity) 

D. Doubting that interacting with others is a major life activity : 

FOURTH CIRCUIT: Rohan v. Networks Presentations fJ.C, 375 F.3d 266, 274 (4th 
Cir.2004) (“decline to resolve” this issue, while noting the conflicting views among the 
circuits); Davis v. Univ. ofN.C., 263 F.3d 95, 101 n. 4 (4th Cir.2001) (doubts that 
interacting with others is major life activity). 

One could multiply the confusion illustrated above by examining cases across the variety of 
physical and mental disabilities. When the stringent and cramped approach mandated by the 
Supreme Court, and the statute’s current terminology, are applied to the realities facing people 
with disabilities in our society, the result is often patent unfairness and injustice. 

Conclusion 

When the stringent and cramped approach mandated by the Supreme Court, and the statute’s 
current terminology, are applied to the realities facing people with disabilities in our society, the 
result is often patent unfairness and injustice. 

1 strongly urge Congress to simplify the ADA disability definition. We need to ensure that we 
abandon the needlessly complex structure which stands in the way of enabling people with 
disabilities to fully participate in our society. 

The Magna Carta which is the ADA needs some adjustment if it is to fulfill the promises which 
the Congress and the President made in 1990. 
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The Honorable Jerrold Nadler, Chair 

The Honorable Trent Franks, Ranking Member 

Judiciary Subcommittee on the Constitution, Civil Rights, and Civil Liberties 
U S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 


Dear Chainnan Nadler, Ranking Member Franks, and Distinguished Members: 

We are writing on behalf of the National Council on Independent Living (NCTL) to 
strongly urge you to support xhtADA Restoration Act of 2007, H.R. 3195. Since 
enactment of the Americans with Disabilities Act of 1990. people with disabilities have 
made substantial strides toward societal inclusion and full participation. However, in 
recent years, a number of Supreme Court decisions have significantly reduced the 
protections available to people with disabilities in employment settings. Restoring the 
Act to Congress’ original intent would enable people with disabilities to secure and 
maintain employment without fear of losing their job because of their disability. 

Congress clearly intended to cover the full spectrum of disabilities, both visible and 
invisible, 

NCTL is the oldest cross-disability, national grassroots organization run by and for people 
with disabilities. Our members include Centers for Independent Living, State 
Independent Living Councils, people with disabilities, and other disability rights 
organizations. As a membership organization, NCTL advances independent living and the 
rights of people with disabilities through consumer-driven advocacy, NCTL envisions a 
world in which people with disabilities are valued equally and participate fully. 


Region 



A key part of our work is to implement the integration mandate of the Americans with 
Disabilities Act by moving people with disabilities out of institutions and into 
community-based settings so they can control their own destinies and live independently. 
NCIL also works tirelessly to ensure that the Americans with Disabilities Act and other 
crucial civil rights laws are not only fully implemented, but also enforced. 

We welcome the opportunity to comment on this critical civil rights law and look 
forward to a robust discussion of ways in which we can work together to achieve the full 
promise of the ADA. 

Background: Passed with overwhelming bipartisan support, the Americans with 
Disabilities Act of 1990 was designed as a "clear and comprehensive national mandate 
for the elimination of discrimination against individuals with disabilities." Without doubt, 
the ADA has transformed America’s commmiities, removing barriers to persons with 
disabilities in the built environment and infrastructure, and has substantively advanced 
the cause of community integration for people with disabilities. 


NOT JUST RESPONDING TO CHANGE, BUT LEADING IT! 
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Issues: Yet, as you will hear today from National Council on Disability Executive Director 
Michael Collins, NCD documented in its “Righting the ADA” report, a series of flawed 
Supreme Court decisions have seriously undermined our ability to realize the full promise of 
the ADA, Tn Sutton v. United Airlines, and Toyota v. Williams, the Supreme Court has taken 
to interpreting the definition of disability in a restrictive manner that Congress never 
envisioned, placing the burden on persons with disabilities to prove that they are entitled to 
the ADA’s protections - particularly in the employment sphere. This creates a Catch-22 in 
which employees can be discriminated against on the basis of their disability but unable to 
enforce their rights because they cannot meet the high threshold the courts have set to prove 
they are disabled. Furthermore, in University of Alabama v, Garrett, the Supreme Court ruled 
5-4 that the 1 1th Amendment prohibits suits in federal court by state employees to recover 
money damages under Title 1 of the ADA. The Supreme Court’s restrictive approach to the 
ADA in employment cases is especially disconcerting since the unemployment of persons 
with disabilities wishing to work remains widespread. 

Proper implementation of the original intent of the ADA in the employment sphere is critical 
to the economic self-sufficiency and full societal participation of people with disabilities that 
is at the core of the Independent Living (IL) movement. The fact that only 7% of persons 
with disabilities own their own homes and roughly 30% of Americans with disabilities are 
employed is a reflection of the continued inability of persons with disabilities to enforce their 
right to non-discrimination in the workplace under the Americans with Disabilities Act. 

Issues Raised by the U.S. Chamber of Commerce: The U .S Chamber of Commerce 
claims that H R. 3195 ensures that protections on the basis of disability apply broadly. This is 
correct. The Supreme Court did not understand that significant disability as defined by the 
Americans with Disabilities Act includes people with intellectual disabilities (formerly 
known as Mental Retardation), epilepsy, diabetes, cancer, and mental illnesses, among 
others. For a person who merely has poor vision that is correctible, he or she may indeed be 
considered disabled by a court. The question is not whether a person with a disability has a 
disability or is regarded as a person with a disability. The question is whether or not the 
person has been discriminated against on the basis of disability. The intent of HR, 3195 is to 
prevent discrimination on the basis of disability, not to create a protected class. 

The Chamber of Commerce also alleges that “H R. 3195 would reverse the long-standing 
rule that allows employers to determine what the essential functions of a job are, allowing 
plaintiffs to second-guess routine job decisions that employers must make every day.” There 
is no such language in H.R. 3195 to this effect. 

The problem with the Supreme Court’s and lower courts’ decisions referenced in HR 3195’s 
“Findings and Purposes” is that they have not even considered whether there has been 
discrimination based on disability. Therefore, the courts ruled that the plaintiff was either not 
disabled or not disabled enough to be protected by the ADA, Had the courts properly 
reviewed these cases, they would have decided them on the basis of whether the plaintiff was 


NOT JUST RESPONDNG TO CHANGE, BUT LEADING FT! 
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qualified to perform the essential functions of the job with or without reasonable 
accommodation. 

The real problem in the Chamber of Commerce's August 22 letter to the U.S. House of 
Representatives is not their fallacious reasoning, but the blatant prejudice it exhibits against 
Americans with disabilities. NCIL has members in all but five Congressional Districts. Our 
experience working with businesses in communities across the country over three decades 
shows that the majority of businesses are more open minded than the board and staff of the 
Chamber of Commerce. 

NCTL supports: 

• Enactment of the ADA Restoration Act as introduced by House Majority Leader Steny 
Hoyer, Rep. James Sensenbrenner, and cosponsored by more than 200 of their colleagues 
to remedy decades of purposeful, unconstitutional discrimination and as such should be 
given a broad, rather than a namow, construction; 

• Funding for ongoing public education on the requirements of the ADA. and adequate 
funding for strong enforcement by the US Department of Justice, US Equal Employment 
Opportunity Commission, federal Communications Commission, and other agencies with 
enforcement responsibilities; 

• Creative efforts by federally-funded enforcement, technical assistance, and advocacy 
organizations to promote the positive aspects of the ADA’s accessibility and equal 
opportunity requirements. 

Efforts by States to voluntarily waive their irmnunity from damage suits brought by 
people with disabilities under Titles I and II of the ADA, and; 

• Bipartisan Congressional efforts to overturn Supreme Court decisions narrowing the scope 
of the ADA, by enaaing the ADA Restoration Act, HR. 3195. 

Thank you for your consideration. Please do not hesitate to contact Deb Cotter of our policy 
staff if you have additional questions or concerns. Deb can be reached at (202) 207-0334 or 

deb@fidl.org 


Sincerely, 


John A, Lancaster 
Executive Director 


Kelly Buckland 
President 


NOT JUST RESPONDING TO CHANGE. BUT LEADING IT! 
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STATEMENT IN SUPPORT OE THE ADA RESTORATION 
ACT OF 2007 (H.R. 3195) 


The Disability Policy Collaboration of The Arc and United Cerebral Palsy 
Urges Congress to Keep its Promise to End Unfair Employment Discrimination 


Although the Americans with Disabilities Act (ADA) of 1990 has resulted in access to 
thousands of public accommodations and government services that people with 
disabilities were never before able to enjoy, the full promise of this law is yet 
unfulfilled. People with disabilities who want to work and be treated fairly in the 
workplace face the same continued discrimination that the ADA sought to eliminate. 

The Supreme Court and other court decisions have narrowly interpreted the definition of 
disability under the ADA, which is reasonably defined as: (A) a physical or mental 
impairment that substantially limits one or more major life activities; (B) a record of such 
an impairment; or (C) being regarded as having such an impairment. 

Instead of protecting people with disabilities, the courts have created a no-win situation 
for people with disabilities in the workplace. People with disabilities are often deemed 
“too disabled” to do the job but not “disabled enough” to be protected by the law. The 
following cases exemplify this unfortunate catch-22: 

■ A pharmacist with diabetes was fired for taking a break to eat during his ten-hour 
shift. He needed a brief lunch break to properly regulate his blood glucose and 
control his diabetes. He was fired because he continued to manage his disability 
by the best practice guidelines of proper food intake. The court deemed he was 
not disabled enough to be protected under the ADA because his diabetes was so 
well-managed— Not disabled enough for protection under the ADA and yet “too 
disabled” to work. 

■ A stock merchandiser with lifelong epilepsy was fired after a five-day absence 
related to his condition. The court held he was not protected by the ADA because 
he typically experienced seizures once a week, lasting only five to fifteen seconds, 
and his medication caused only “some” adverse side effects. He was fired because 
of his disability, but the court refused to hear his case because he was “not 
disabled enough.” 
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■ A circuit court upheld a lower court’ s refusal to hear the case of a man with an 
intellectual disability. Writing for the majority, the Judge wrote that it wasn’t 
clear under the ADA “whether thinking, communicating and social interaction are 
‘major life activities ’” 


Restoring Congress ’ intent when it passed the ADA in 1990 

“[T]he point of the ADA is not disability; it is the prevention of wrongful and unlawful 
discrimination. Passage of [the ADA Restoration Act] is critical to helping us achieve the 
ADA’s promise- and creating a society in which Americans with disabilities can realize 
their potential,” stated House Majority Leader Steny Hoyer when he introduced the ADA 
Restoration Act of 2007. 

The bipartisan ADA Restoration Act of 2007 will amend the ADA to shift the focus from 
requiring individuals with disabilities to "prove" their disability to determining whether a 
person has experienced discrimination "on the basis of disability .” By eliminating the 
catch-22, the ADA Restoration Act restores the right to be judged based solely on one’s 
qualifications for the job, bringing the ADA in line with other civil rights laws and 
requiring the courts to interpret the law fairly. 

The Disability Policy Collaboration strongly urges Congress to pass the ADA 
Restoration Act (H.R. 3195), restoring the original intent of Congress when in 
passed the ADA in 1990. 
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American 

Psychological 

Association 


Testimony 
on behalf of the 

American Psychological Association 
for the hearing record 

of the U.S. House Committee on the Judiciary 

Subcommittee on the Constitution, Civil Rights, and Civil Liberties 
On H.R. 3195, the “ADA Restoration Act of 2007” 

The Honorable Jerrold Nadler, Chairman 

October 12, 2007 

The American Psychological Association (APA) is the largest scientific organization 
representing psychology in the United States with a membership of 148,000 members, 
including researchers, educators, clinicians, consultants, and graduate students, APA 
works to advance psychology as a science, as a profession and as a means of 
promoting health, education and human welfare, APA's commitment to disability 
concerns is reflected in APA's governance structure which includes the Committee on 
Disability Issues in Psychology, as well as divisions devoted to rehabilitation 
psychology, cognitive, intellectual, and developmental disabilities. 

The Americans with Disabilities Act 

The Americans with Disabilities Act (ADA) has long been considered the “Civil Rights 
Act” for people with disabilities. Historically, disability has constituted the most socially 
overlooked individual difference within the spectrum of diversity (Bluestone, Stokes & 
Kuba, 1996; Leigh, Corbett, Guttman & Morere, 1996), With its passage in 1990, the 
ADA promised to end exclusion and inequality for the 20 percent of Americans with 
disabilities. Since that time, the ADA has afforded individuals with disabilities a much- 
needed and long overdue opportunity to combat discrimination. 

The Need for Restoration of the Americans with Disabilities Act 

People with disabilities continue to experience documented discrimination, either blatant 
or subtle, in employment, housing, education, leisure, and health care as a result of 
their differences. (Atkinson & Hackett, 1995; Mackelprang & Salsgiver, 1999; Swain, 
Finkelstein, French & Oliver, 1993), There are continuing challenges to the ADA, 
particularly in the courts, which have reduced the scope and effectiveness of the Act, 
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As a result of a series of Supreme Court decisions and other cases, it has become 
difficult for individuals with specific health conditions to establish that they have a 
disability for purposes of the ADA. This includes individuals with mental health 
problems, psychiatric diagnoses, and other conditions that are controlled with 
medications or other disease management strategies. They are dismissed as “not 
disabled enough” to warrant protection of the statute. The emphasis is erroneously 
placed on the qualification rather than on the discriminatory action. This is of particular 
concern to APA as the largest number of persons potentially affected by the ADA will 
either have mental disabilities or be treated for emotional or psychological problems 
(Gostin & Beyer, 1993). 

APA applauds Congress' recognition that individuals with physical or mental 
impairments are often excluded from societal participation despite their talents and skills 
due to discrimination, and/or failure to remove societal and institutional barriers. 
Research illustrates that society's negative perception and/or lack of knowledge 
regarding individuals with disabilities and its symptomatology can lead to adverse 
consequences. 

Psychology and the Americans with Disabilities Act 

APA has been involved in the development and adoption of this historic legislation since 
its inception. In 1997, the APA Council of Representatives affirmed its support of 
psychologists with disabilities and the ADA in a policy statement. The Policy Statement 
on Full Participation for Psychologists with Disabilities not only reiterates APA’s non- 
discrimination policy, but recognizes the history of physical, social, communicative and 
attitudinal barriers experienced by individuals with disabilities. The APA has continued 
this commitment to end discrimination for the millions of individuals with disabilities with 
its support for the ADA Restoration Act of 2007. 

The Americans with Disabilities Restoration Act of 2007 (H.R. 3195). 

The ADA Restoration Act amends the Americans with Disabilities Act of 1990 by 
clarifying the definition of “disability” to restore the original Congressional intent and to 
ensure the right of individuals with disabilities to be judged based by their performance 
rather than by their disability. 

In closing, the APA would like to thank Chairman John Conyers, Jr., Ranking Member 
Lamar S. Smith, as well as Subcommittee Chairman Jerrold Nadler, and Ranking 
Member Trent Franks for holding this important hearing. APA would also like to extend 
its appreciation to Majority Leader Steny Hoyer and Representative James 
Sensenbrenner, Jr. for their leadership in championing this critical legislation. 

Please regard the APA as a resource to the subcommittee in your deliberations on this 
important matter. 


2 



143 


Resources 

American Psychological Association (1 982). Policy Statement on Physical and Social Accessibility. 

American Psychological Association (1 997). Policy Statement on Full Participation for Psychologists with 
Disabilities 

American Psychological Association (2003). Ethical Principles of Psychologists and Code of Conduct. 

Accessed 08/28/07 at: http://wvvw.apa org/ethics/code2Q02.htmL 

Atkinson, D., & Hackett, G. (1995). Coi/nse//ng d/verse popu/af/ons. Dubuque, lA: Brown & Benchmark. 

Biuestone, H. H., Stokes, A., & Kuba, S. (1996). Toward an integrated program design: Evaluating the status 
of diversity training in a graduate school curriculum. Professional Psychology; Research and Practice, 27, 394- 
400. 

Fichten, C. S., & Amsel, R. (1986). Trait attributions about college students with a physical disability: 

Circumplex analyses and methodological issues. Journal of Applied Social Psychology, 16(5), 41 0-427. 

Gostin, L. O., & Beyer, H. A. (Eds.)(1 993). Implementing the Americans With Disabilities Act: Rights and 
Responsibilities of All Americans. Baltimore: Brookes. 

Kleck, R. E., & Dejong, W. (1981). Adults' estimates of sociometric status of handicapped and nonhandicapped 
children. Psychological Reports, 49, 951-954. 

Leigh, I. W., Corbett, C. A., Gutman, V., & Morere, D. A. (1996). Providing psychological services to deaf 
individuals: A response to new perceptions of diversity. Professional Psychology Research and Practice, 

27(4), 364-371. 

Mackelprang, R., & Salsgiver, R. (1999). Disability: A Diversity Model Approach in Human Service Practice. 
Pacific Grove, CA: Brooks/Cole. 

Swain, J., Finkelstien, V., French, S., & Oliver, M. (Eds.)(1993). Disabling Barriers- Enabling Environments. 
Beverly Hills, CA: Sage. 

Tomes, H., (2005). Civil Rights for People with Disabilities. Monitoron Psychology, 2005; 36(6). 


3 




144 



PARALYZED VETERANS 
OF AMERICA 


October 3, 2007 

The Honorable John Conyers, Jr. 

Chairman 

House Committee on Judiciary 
2138 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Conyers: 

On behalf of the undersigned veterans service organizations we want to thank you 
for introducing the ADA Restoration Act of 2007 (H.R. 3195). This legisiation will 
restore the Americans with Disabilities Act (ADA) to its original intent as passed by 
the Congress in 1990. 

The ADA is landmark civil rights legislation that bars discrimination based on 
disabiiity in employment, transportation, pubiic accommodation and public 
services. Unfortunately, due to narrow and restrictive interpretations of what 
constitutes a “disability," the full potential of this legislation is not being met, 
particulariy in the area of empioyment. Courts decide against people claiming 
discrimination based on disability 97% of the time and unempioyment rates remain 
high. 

As a result of these court rulings, veterans returning from war with post traumatic 
stress syndrome, traumatic brain injury, epiiepsy, depression, hearing 
impairments, and ioss of the use of limbs, who face discrimination based on these 
conditions in employment may be found by the courts not to be “disabled enough” 
to be protected by the ADA. (A sampling of cases in which people with such 
impairments were not covered under the ADA is attached.) H.R. 31 95 would 
remedy this injustice. 

As organizations that represent veterans, men and women who have served 
honorably in our nations’ military, we believe it is imperative that Congress uphold 
the civil rights of all our citizens, including our soldiers who incur disabilities. The 
rights of our citizens form the basis of our country. These are the principles that we 
live by and fight to protect for others. 


Chartered by the Congress of the United States 

80) Eighteenth Street, NW ★ Washington, DC 20006-3517 
phone:(202) 872-1300 ★ tdd:(202| 416-7622 -A fax:(202) 785-4452 www.pva.org 
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Again thank you for your strong leadership to restore the ADA. 
Sincerely, 

Blinded Veterans Association 

Disabled American Veterans 

Jewish War Veterans of the USA 

Paralyzed Veterans of America 

Veterans of Foreign Wars of the United States 

Vietnam Veterans of America 
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PARAL'r^ED VeTlfW-IS 
OF AMERICA 


STATEMENT FOR THE RECORD 
OF PARALYZED VETERANS OF AMERICA 
BEFORE THE 

HOUSE COMMITTEE ON JUDICIARY 
SUBCOMMITTEE ON CONSTITUTION, CIVIL RIGHTS AND CIVIL 
LIBERTIES 
CONCERNING 

ADA RESTORATION ACT OF 2007 

OCTOBER 4, 2007 


On behalf of the Paralyzed Veterans of America (PVA), thank you for the opportunity to submit 
these comments on HR 3195, the ADA Restoration Act of 2007. PVA is a national veterans 
service organization charted by the Congress of the United States to meet the needs of its 
members, veterans who are paralyzed as a result of spinal cord injury or dysfunction. PVA has 34 
chapters and approximately 20,000 members, all of whom meet the current definition of a person 
with a disability as defined by the ADA. 
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The Americans with Disabilities Act of 1 990 is landmark civil rights legislation that bars 
discrimination based on disability. The ADA passed with overwhelming bipartisan support with the 
goals of assuring equality of opportunity, full participation, independent living, and economic self- 
sufficiency for individuals with disabilities. The law prohibits discrimination in employment, public 
accommodations, public services, telecommunications and transportation. 

However, in recent years, the Supreme Court has severely restricted its impact, stating that 
mitigating measures - medication, prosthetics, hearing aids, other auxiliary devices, diet and 
exercise or any other treatment - must be considered in determining whether an individual has a 
disability and is protected by the ADA. Sutton v. United Airlines, Inc., 527 U.S. 471 (1999). With 
this decision, the Court eliminated individuals with epilepsy, diabetes, HIV infection, cancer and 
others, possibly including people who use prostheses, from coverage under the ADA for 
discrimination in employment. 

The Court in rendering its decision ignored case precedent and legislative history. Congress 
explicitly stated that it did not intend mitigating measures to be considered in determining whether 
a person has a disability: “whether a person has a disability should be assessed without regard to 
the availability of mitigating measures, such as reasonable accommodations or auxiliary aids" S. 
Rep. No. 116, 101’* Cong., 2d Sess. at 22 (1989). 

This is especially troubling to PVA because veterans often incur illnesses, diseases or disabilities 
that can be managed with medication, prosthetics and therapy. This would include those who 
manage their post traumatic stress syndrome (PTSD) with medication and therapy. Thousands 
of veterans with disabilities work everyday at their jobs to support their families and their way of 
life; should they suffer discrimination at work, there is a good chance they may have no remedy at 
law. Current studies show that courts decide against people who challenge disability 
discrimination 97% of the time, often before the person has even had a chance to show that the 


employer treated them unfairly. 
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In 2004, 2.6 million living veterans received compensation for service-related disabilities.^ In the 
wake of the Supreme Court’s restrictive interpretation ofthe definition of “disability" under the 
ADA, however, many veterans who return from war with post traumatic stress disorder (PTSD), 
traumatic brain injury, epilepsy, depression, hearing impairments, loss ofthe use of limbs and 
other conditions, may find they are not protected by the ADA. Cases brought under the ADA 
demonstrate this jeopardy: 

• A truck driver who had limited use of one hand as a result of an injury he sustained in 
the Army, and who was told by his employer that “he was being fired because of his 
disability, he was crippled, and the company was at fault for having hired a handicapped 
person,”^ was not protected by the ADA. The court ruled that the employer did not 
regard Robert Tockes as disabled when it fired him for using only one hand to fasten a 
load on a flatbed truck. While, “[ojbviously [the employer] knew [Mr. Tockes] had a 
disability," the court stated, that “does not mean that it thought him so far disabled as to 
fall within the restrictive meaning the ADA assigns to the term.”^ 

• A merchandise stocker with lifelong epilepsy who was fired after being out sick with a 
stomach flu for five consecutive days was not protected by the ADA. The court held 
that James Todd was not “disabled" because he had seizures only once a week, lasting 
only five to fifteen seconds.*^ According to the court, the fact that Mr. Todd lay shaking 
on the floor and unable to walk, talk, or think for fifteen seconds per week amounted to 
“only” a “momentary physical limitation which could not be classified as substantial."^ 
(Note: many veterans who have traumatic brain injury later develop seizure disorders.) 

• A store maintenance worker with a traumatic brain injury that caused a four-month 
coma, weeks of rehabilitation, an inability to work for fourteen years, blurred vision, 

^ United States Census Bureau, Facts for Features: Veterans Day 2006 (Oct. 12, 2006), available 
at http://www.census.gov/Press- 

Release/www/releases/archives/facts_for_features_special_editions/00761 1 .html. 

^ Tockes V. Air-Land Transport Services, Inc., 343 F.3d 895, 896 (7th Cir. 2003). 

^ Id. 

Todd V. Academy Corp., 57 F. Supp. 2d 448, 452 (S.D. Tex. 1 999). 

^ Id. at 454. 
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dizziness, spasms in his arms and hands, slowed learning, headaches, poor 
coordination, and slowed speech was not protected by the ADA.® The court held that 
“this evidence does not establish that [Christopher Phillips] is substantially limited in the 
major life activities of learning, speaking, seeing, performing manual tasks, eating or 
drinking,” and, therefore, Mr. Phillips was not “disabled” under the ADA.^ 

• A salesperson who developed major depression and PTSD after discovering that his 
minor children had been abused, and who was subsequently fired for failing to attend a 
training session that he was originally told he did not have to attend, was not protected 
by the ADA. Because Michael Schriner did so well managing his condition with 
medication, the court found he was not “substantially limited in a major life activity” and 
therefore not “disabled” under the ADA.® 

• A railroad employee who used a hearing aid, and who was told by her employer that the 
employer “could not hire someone with a hearing aid because [the employer] had no 
way of knowing if she would remember to bring her hearing aid to work,” was not 
protected by the ADA.® The court held that Ruth Eckhaus “failed to show that her 
hearing impairment, when corrected by hearing aids, substantially limits a major life 
activity," and was therefore “not disabled” under the ADA.^® 

• A court security officer with a history of depression, who was fired from his job after a 
doctor reviewed his medical files and decided that he was “not medically qualified” 
because of his depression and use of medication, was not protected by the ADA.^^ 

Even though Michael McMullin was fired because of his depression, the court held that 
he was “not disabled” under the ADA because he successfully mitigated the symptoms 

® Phillips V. Wal-Mart Stores, Inc., 78 F. Supp. 2d 1274, 1282 n.6 (S.D. Ala. 1999). 

' Id. at 1283. 

® Schriner V. Sysco Food Serv., No. Civ. 1CV032122, 2005 WL 1498497, at *5 (M.D.Pa. June 23, 

2005). 

" Eckhaus v. Consolidated Rail, Corp., No. Civ. 00-5748(WGB), 2003 WL 23205042, at *5 (D.N.J. 

Dec. 24, 2003). 

Id. at *8. 

McMullin V. Ashcroft, 337 F. Supp. 2d 1281, 1289 (D. Wyo. 2004). 
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Of his depression with medication. The court also held that his history ofsieep 
deprivation and insomnia, which resulted in his getting only two to three hours ofsieep 
per night, was “not severe’ enough to constitute a substantial limitation on the major life 
activity of sleeping. 

• A frozen food delivery manager with a permanently injured arm who was fired because 
of limitations resulting from his injury was not protected by the ADA. The court 
concluded that even though Daniel DIdler “does have some medically imposed 
restrictions, he has not met his burden of showing that the extent of his limitations due 
to his impairment are ‘substantial.”'^^ According to the court, since Mr. Didier was able 
to perform activities of daily living, “such as shaving and brushing his teeth, with his left 
hand. ... he does not have a disability as defined under the first prong of the ADA.”^^ 

As an organization that represents veterans with disabilities, men and women who have served 
honorably in our nation’s military, we believe that the Court has erred by ignoring case precedent 
and legislative history when modifying the definition of disability under the ADA. PVA members 
and members of other veterans’ service organizations have made sacrifices for our country to 
preserve democracy and uphold our freedoms. We will not dishonor their service by allowing their 
civil rights to be limited. 

The ADA Restoration Act (HR 3195) will amend the definition of “disability” so that individuals that 
Congress originally intended to protect from discrimination are covered under the ADA and the 
courts may not consider “mitigating measures” when deciding whether an individual qualifies for 
protection under the law. PVA calls on Congress to pass HR 3195 and restore the ADA to its 
original intent. 


Id. at 1297. 

*’ Didier V. Schwan Food Co., 387 F. Supp. 2d 987, 991 (W.D. Ark. 2005). 
Id 



Information Required by Rule XI 2(s)(4) of the House of Representatives 


Pursuant to Rule XT 2(g)(4) of the House of Representatives, the following information 
provided regarding federal grants and contracts. 

Fiscal Year 2006 

Court of Appeals for Veterans Claims, administered by the Legal Services Corporation 

— National Veterans Legal Services Program — $244,6 1 1 (estimated). 

Fiscal Year 2005 

Court of Appeals for Veterans Claims, administered by the Legal Services Corporation 

— National Veterans Legal Services Program — $193,019. 

Paralyzed Veterans of America Outdoor Recreation Heritage Fund - Department of 

Defense - 

$ 1 , 000 , 000 . 


Fiscal Year 2004 

Court of Appeals for Veterans Claims, administered by the Legal Services Corporation 
— National Veterans Legal Services Program — $246,541. 
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Not Exactly What We Intended, Justice 
O'Connor 

By Steny H. Hoyer 
Washington Post 

Sunday, January 20, 2002; Page BOl 

Earlier this month. Supreme Court Justice Sandra Day O'Connor said she understood 
the intent of Congress — what my fellow lawmakers and I meant — when we wrote 
and then enacted the Americans with Disabilities Act In 1990. She never asked for 
my view; the court doesn't work that way. Still, in four places in her opinion. Justice 
O'Connor cited a phrase or context to invoke what "Congress intended." Then she 
and her fellow justices unanimously narrowed the scope of the act and ordered a 
lower court to reconsider a decision that allowed a woman suffering from carpal 
tunnel syndrome to be excused from certain tasks at a Toyota Motor plant in 
Kentucky. Casting doubt on the woman's right to protection under the legislation, 
O'Connor wrote that a disability must substantially limit major activities "that are of 
central importance to most people's daily lives." 

It is difficult to say, based solely on the letter of the law as we wrote it, that 
O'Connor is wrong. But as the congressman who shepherded the legislation through 
the House of Representatives, I believe that the "intent of Congress" was clearly 
more expansive than Justice O'Connor's ruling would suggest. 

It is not unusual for the Supreme Court to invoke "the intent of Congress" in 
interpreting the Constitution or pieces of legislation. It helps make our Constitution 
and laws living documents instead of dead letters. But divining the intent of 
Congress, even a decade ago, can be tricky business, especially given the 
compromises and disparate motives that go into the making of legislation. 

In this case, I know a lot about the intent of Congress and how the Americans with 
Disabilities Act came into being. The story sheds light on what we meant by disability 
and on the perils of judicial attempts at retroactive mind reading. The original 
sponsor of the ADA in the House was Tony Coelho, then a California Democrat and 
majority whip. Coelho had a personal interest in the bill. After a head injury suffered 
as a child, Coelho developed epilepsy. This would not fit the court's definition of 
something that prevented Coelho from performing major life activities. Unless 
someone told you about his epilepsy, you would never know he had it. Yet because 
of misconceptions about the effects of epilepsy, he had been expelled from a 
seminary, had his driver's license revoked, been discriminated against by health 
insurers, and rejected by the armed services. When Coelho resigned from Congress 
in 1989, he asked that I take over stewardship of the bill. My wife also had epilepsy, 
though it was under control. So I knew of the prejudice such illnesses can evoke. 

And it contributed to my belief that a range of illnesses should be covered by the 
ADA and should not disqualify a person from employment or cause discrimination. 

This highlights a crucial issue in the ADA debate: perceptions are important to 
overcome, too. Many medical conditions, like mental Illness, if treated properly, are 
not debilitating. In our minds, it was important to protect not only people who had 
genuine trouble functioning normally, but also people whose employers might 
wrongly perceive as being substantially impaired. When writing the legislation, we 
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borrowed the definition of handicapped from the Rehabilitation Act of 1973, which 
applied to federal grant recipients. We did this because the courts had generously 
interpreted this definition. Moreover, we thought using established language would 
help us avoid a potentially divisive political debate over the definition of disabled. 

The ADA was designed to extend protection to people working in the private sector 
and seeking access to public accommodations, transit systems and communications 
networks. So we simply adopted the definition of disability from language in the 
1973 act. 

Justice O'Connor cited that language in her opinion earlier this month. That's where 
she found reference to an illness "that substantially limits one or more of the major 
life activities of [an] individual." Ella Williams, the woman at the Toyota plant who 
had carpal tunnel, might not be able to prove her condition blocks her from one of 
life's major activities, such as walking, seeing or hearing. O'Connor said that 
"household chores, bathing and brushing one's teeth" were also the types of tasks 
the court of appeals should have considered in deciding whether Williams was 
"substantially limited" in performing manual tasks. 

Is this what we had in mind when we passed the ADA - that lawyers for businesses 
and individuals should spend time and money arguing about whether people can 
brush their teeth and take out the garbage? Not at all. The whole tenor of the debate 
at that time was far broader. For example, we defeated an amendment introduced 
by Rep. Jim Chapman (D-Tex.) to protect restaurant owners who refused to hire 
people with HIV/AIDS. The restaurant owners wanted the law to specifically exclude 
HIV/AIDS from the definition of disability. No disability, no protection. The restaurant 
owners' association argued that if, medical evidence to the contrary, the public 
perceived that people could transmit AIDS by handling food, and people would avoid 
restaurants that employed such people. But the majority in Congress wanted AIDS 
sufferers, and others perceived as disabled, to be covered by the ADA, so in the end 
the law did not mention the issue. 

There could of course be 535 different answers about the intent of Congress when it 
passed the ADA. It passed both houses by wide margins; 403 to 20 in the House and 
76 to 8 in the Senate. Several committees and subcommittees In the House — 
including the telecommunications, education and labor, judiciary, and transportation 
committees — weighed different sections. I led the battle on the House floor. On the 
Senate side, the legislation was co-sponsored by Tom Harkin (D-Iowa), Robert Dole 
(R-Kan.) and 32 other senators. If anything, Harkin had a more expansive definition 
of disability than I did. His deaf brother was sent to the Iowa School for the Deaf and 
Dumb, where students were taught one of only three trades; baker, printer or 
cobbler. And Dole, who suffered a debilitating Injury to his right arm in World War II, 
was also a strong and leading advocate of the ADA. 

When we wrote the ADA, we estimated that 43 million people would be covered. 

That seemed like a lot and we thought that showed we intended the law to be broad 
rather than narrow. Until the ADA passed, the average guy thought of a disability as 
something that meant you couldn't walk or see or hear. Our broader estimate helped 
build support for the legislation. Now, however, O'Connor has cited that figure to say 
that carpal tunnel and other conditions might push the national total of people 
protected under the ADA far beyond 43 million and that Congress did not intend 
that. "If Congress intended everyone with a physical impairment that precluded the 
performance of some isolated, unimportant, or particularly difficult manual task to 
qualify as disabled, the number of disabled Americans would surely have been much 
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higher," she wrote. But the number we used wasn't designed to limit the effect of 
our legislation, but to show its breadth. 

When President George H.W. Bush signed the Americans with Disabilities Act in July 
1990, partisans on both sides of the aisle rejoiced that we had made our nation a 
better place for everyone. Bush said, "with today's signing of the landmark ADA, 
every man woman and child with a disability can now pass through once-closed 
doors into a bright new era of equality. Independence and freedom." Has our vision 
come to fruition? Yes and no. 

The ADA has clearly helped people with some disabilities. It has transformed how 
architects design buildings, how conference organizers plan events, and how states 
provide services to people with mental illness and retardation. But defense lawyers in 
recent years have concocted novel arguments to exclude impairments that do not 
sufficiently limit a major enough activity. People with diabetes, heart conditions, 
cancer and mental illnesses have had their ADA claims kicked out of court because, 
with Improvements in medication, they are "too functional" to be considered 
"disabled," One trial Judge ruled that a salesman who tried to return to work after 
recovering from a heart attack was not "disabled," and therefore not entitled to 
protection when his employer fired him because It feared he would not be as 
productive as before. 

Recent studies show that plaintiffs lose 90 percent of ADA claims, mostly on the 
grounds that they are not disabled enough. Ironically, that includes a majority of 
claims brought by Coelho's fellow epileptics. The ADA has become a "Lawyers' 
Employment Act," instead of the "People's Empowerment Act" we intended it to be. 

So perhaps the most striking thing about the Supreme Court's decision this month in 
Toyota Motor Manufacturing v. Williams Is how we and the advocates for the disabled 
failed to anticipate what this court's views of our views would be. 

Our responsibility now is to revisit both our words and our intent in passing the ADA. 
In matters of statutory interpretation, unlike constitutionai matters. Congress has 
the iast word. We can decide whether the employment policy effectively put into 
place by the Supreme Court's interpretations of the ADA is a solid one. Or we can 
decide to rewrite the statute. In either case. Congress must look at this landmark 
civil rights law and determine whether it is carrying out the promise and potential we 
all celebrated in 1990. 

Steny Hoyer, a Democrat, represents Maryland’s 5th Congressional District in the 
House of Representatives 
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